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DATE 

May 27, 1971 
May 27, 1971 

May 27, 1971 
June 7,1971 

June 28, 1971 

July 1,1971 

July 1, 1971 
April 12, 1974 

May 10, 1974 
May 10, 1974 


PROCEEDINGS 

Filed Affidavit and Notice of Motion 

Filed Memorandum of Law in support of 
Plaintiffs Motion., to vacate arb. award. 

Filed Notice of Assignment. J. Edelstein 

Filed Defendants Affidavit and Brief in 
opposition to motion to vacate 

Filed Defendants Notice of Motion to 
confirm arbitration award. 

Filed Plaintiffs Affidavit in Reply and 
answer to cross motion. 

Filed Plaintiffs Reply Memorandum. 

Filed Opinion #40583. Accordingly the 
award of Arbitrator Gray is hereby vacated. 
Edelstein Ch. J. (mailed notice 5/8/74) 

Filed Defs. Notice of Appeal from 

Opinion #40583 dated 4/12/74 (mailed notice). 

Filed defts appearance of N.Y. Joint Board 
of Amalgamated Workers 







PLAtWTIPF** AFFIDAVIT AND NOTICEUF HOTTONTO VACATE- 3 a ““ 

ARBITRATION AWARD (Filed Hay 27, 1971) 


r I LCD 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOTANY INDUSTRIES, INC., 


J.787I 


Plaintiff, 


-against- 


JUDGE N^DEtSTEIN 

NOTICE OF MOTION 


NEW YORK JOINT BOARD, AMALGAMATE 1 C\V OQQ "8 
CLOTHING WORKERS OF AMERICA, • i VI V* O O X 

Defendant. 


SIR: 


PLEASE TAKE NOTICE that upon the annexed 


affidavit of CARL A. SCHWARZ, JR., verified May 21, 
1971, and the exhibits referred to therein, a motion 
will be made to this Court at a motion part thereof 
to be held at the Federal Courthouse, Foley Square, 
in the city, county, and state of New York on June 8, 
1971 at 10 o'clock in the forenoon of that day or as 
soon thereafter as counsel can be heard for an order 
pursuant to Title 9 USC and Rule 7 of the Federal 
Rules of Civil Procedure directing judgment pursuant 
to Title 9 USC entitled Arbitration and Section 301 
of the Labor Management Relations Act of 1947, as 
amended, 29 USC 185, vacating the arbitration award 
of Herman A. Gray, verified February 23, 1971, . 











on the grounds that: 


4a 


1. Said award is in manifest disregard of 
Section 8(e) of the Labor Management Relations Act of 
1947 , as amended, 29 USC §158(e) in that it enforces an 
agreement which is void and unenforceable under said 
Act. 

2. Said arbitrator exceeded his authority 

in making said award insofar as the award restricts 

» 

the use, sale, further licensing or other disposition 
of the word "Botany" or any symbol or mark which 
contains the word "Botany". 

3. Said arbitrator in manifest disregard 
of Section 7 of the National Labor Relations Act , as 
amended, 29 USC §157, by his award which enforces an 
agreement which deprives employees of their right to 
be represented by a union of their own choosing or to 
refrain from being so represented, and further; 

ORDERING that judgment be entered declaring 
said award and the agreement: dated November 1, 1966 
between Botany Industries, Inc. and the New York Joint 
Board, Amalgamated Clothing Workers of America to 
which said arbitration award refers, void and unen¬ 
forceable, and further, 

ORDERING the defendants be stayed from 
proceeding in any way whatsoever to implement or 







enforce said arbitration award and for such further 
relief as to the Court may seem just and proper together 
with the costs of this motion. 


Dated New York, New York 
May 21, 1971 


WEIL, GOTSHAL & MANGES 
Attorneys for Botany 
Industries, Inc. 



Office and P. 0. Address 
767 Fifth Avenue 
New York, ’ ew York 10022 
212 758-7800 


Jacob Sheinkman, Esq. 

15 Union Square 

New York, New York 10003 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOTANY INDUSTRIES, INC., 


Plaintiff, 


-against- 


NEW YORK JOTNT BOARD, AMALGAMATED 
CLOTHING WORKERS OF AMERICA, 

Defendant. 


71 Civ. 

AFFIDAVIT IN SUPPORT 
OF MOTION TO VACATE 
ARBITRATION AWARD 


says: 


CARL A. SCHWARZ, JR., being duly sworn. 


1. T am a member of the Bar of this 


Court and associated with the firm of Weil, Gotshal 
& Manges, the attorneys of record for Plaintiff. I, 
rather than an officer of Plaintiff, am submitting 
this affidavit in support of Plaintiff's motion to 
vacate an award of Herman Gray, Esq. in an arbitration 
between it and Defendant since the matters related 
herein are for the most part technical, or within my 
personal knowledge, except where I specifically state 
such mutters to be based upon information and belief. 

2. This proceeding arises under 9 USC 
§6 and §10(d), entitled Arbitration . This Court has 







jurisdiction by virtue of Section 301 of the Labor 
Management Relations Act of 1947 , as amended, 29 USC 
185 (hereinafter referred to as"LMRA"). 


7a 

3. Plaintiff, Botany Industries, Inc. 
("Botany") is a corporation whose wholly-owned 
subsidiary, Levinsohn Bros. & Co., Inc. ("Levinsohn") 
employs persons in the manufacture and distribution of 
boys', students' and junior clothing, an industry 
affecting commerce. 

4. Botany is an employer within the 
meaning of Sections 2(2) and 301(a) LMRA, 29 USC §§152(2) 
and 185(a). 

5. Both Levinsohn and Botany have a place 
of business in the County of New York, State of New 
York, within th? territorial jurisdiction of this Court. 

6. Defendant, New York Joint Board, 
Amalgamated Clothing Workers of America (the "Joint 
Board") is an unincorporated association in which 
employees participate and which exists for the purposes 
of dealing with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, 

and conditions of work. 

7. The Joint Board represents employees 

in the clothing industry in the County of New York, 


















State of New York , an Industry aflecLlng commerce, 
and is a labor organization within the meaning of 
Sections 2(5) and 301 of I.MRA, 29 USC $§1.52(5) and 
185. 

8. I am informed and believe that on 
or about August 27, 1963, Botany licensed a New York 
corporation then known as Levinsohn Bros. & Co., Inc. 
to manufacture and sell boys' clothing within the 
territorial limits of the United States, and to use 
the name and trademark "Botany" on said products. A 
copy of this License Agreement is annexed and marked 

% 

Exhibit 1. 

9. At the time said License Agreement 
was entered into, Levinsohn Bros. & Co., Inc. was a 
party to a Collective Bargaining Agreement with the 
Joint Board by virtue of its membership in the New 
York Clothing Manufacturers Association, Inc., a 
trade association representing a multi-employer 
bargaining unit. 

10. I am informed and believe that on 
or about July 1, 1966, Botany established a wholly 
owned subsidiary which became a successor corporation 

A | 

to Levinsohn Bros. St Co., Inc. and continued to operate 
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the business formerly conducted by that corporation. 9« 
Both corporations were known as Levinsohn Bros. & Co., 
Inc. All of the shares of the existing corporation 
were then acquired, and are now owned by Botany. Both 
Corporations were, and are, members of tne New York 
Clothing Manufacturers Association, Inc. 

11. I am informed and believe that on 
or about November 1, 1966, and in connection with the 
acquisition of the Levinsohn stock by Botany, the Joint 
Board required Michael Daroff, the Chairman of the 
Board and President of Botany to execute the Agreement 
annexed hereto and ?v.arked Exhibit 2, upon which the 
award herein sought to be vacated is based. 

12. I am informed and believe that on 
June 1, 1968, the Collective Bargaining Agreement 
covering the employees of Levinsohn now in effect was 
negotiated by the New York Clothing Manufacturers 
Association, Inc. A copy of said Collective Bargaining 
Agreement is annexed and marked Exhibit 3. 

13. Levinsohn has always continued 
since its acquisition by Botany, to manufacture boys', 
students', and junior clothing under the terms of its 
Licensing Agreement with Botany (Exhibit 1). Levinsohn 










has always maintained and controlled Independent labor 10 

and employment policies. While Levinsohn and Botany 
% 

have some common directors, Levinsohn is managed by 
an independent group of officers who are responsible 
for all manufacturing, sales, and operation of the 
clothing produced by Levinsohn. Botany, itself, does 
not sell or manufacture boys', students', or junior 
clothing, and does not itself, employ anyone manufac¬ 
turing or selling such clothing. 

14. Botany and Levinsohn are not 

part of an integrated process of production in the apparel 
and clothing industry. Levinsohn independently 
manufactures and produces clothing through its own 
integrated process. Levinsohn's connection with 
Botany is solely the fact that Botany is its parent 
corporation and some of its financial affairs are 
consolidated with the financial affairs of Botany. 

15. By letter dated December 30, 

1971, which ia annexed and marked Exhibit 4, Herman 

\ 

Gray, Esq., th^ Arbitrator, appointed under the 
November 1, 1966 Agreement between Botany and the 
Joint Board (Exhibit 2) informed Botany that the 
Joint Board had requested a hearing before him. 

16. By letter dated January 5, 1971, 
which is annexed and marked Exhibit 5, as attorney 

for Botany, questioned the reason for the 
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hearing and the Issues which the Joint Board wished 
determined, but agreed to attend at the time and place 
appointed by the Arbitrator. 

17. At the hearing before Herman Gray 
on January 6, 1971, the Joint Board stated that it 
demanded an arbitration award in the nature of a 
declaratory judgment on the following issues: 

1. That under paragraph numbered "1" of the Agreement 
of November 1, 1966, Botany was required to maintain 

a factory for the term of said Agreement, which 
expired on June 1, 1981 or the term of the Agreement 

% 

between'the Clothing Manufacturers Association, Inc., 
and the Joint Board in effect as of June 1, 1981, 
whichever was later. 

2. That for the same period of time Botany was 
restricted by the provisions of paragraph numbered "2" 

of the November l, 1966 Agreement, from licensing the 

A 

Botany label for the same type of garments made in 
New York by Levinsohn to anyone not in a contractual 
relationship with the Joint Board without first 
obtaining the Joint Board's prior written consent. 

18. Paragraph numbered "1" of the 
November 1, 1966 Agreement recites as follows: 












"1. Botany agrees to continue to 
manufacture boys', students', and 
junior clothing in a manufacturing 
facility operated by Botany or on 
its behalf, by its own subsidiary, 
or by a company owned or controlled 
by it pursuant to the terms of a 
collective bargaining agreement with 
the Union." 


19. Paragraph numbered "2" of 

the November 1, 1966 Agreement recites as follows: 

"2. Botany further agrees that any 
and all boys', students', and junior 
clothing manufactured for and on its 
behalf shall only be manufactured in 
production facilities which are in 
contractual relations with the Union, 

.and that Botany will not cause, directly ^ 
or indirectly, any of such boys', students , 
and junior clothing to be manufactured 
in any other production facility which is 
not in contractual relations with the 
Union without first obtaining the prior 
written consent of the Union." 

20. At the arbitration Botany 


contended that aforesaid paragraphs of the November 
1, 1966 Agreement could only be construed as follows 

First, that by paragraph numbered 
"1", Botany guaranteed that so long as it or a 
subsidiary company controlled by it continued to 
manufacture certain boys', student and junior 
clothing, it was required to do so by means of a 
company under contract with the Union. Second, 
by paragraph numbered "2", that Botany could not 
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noC have a contract with the Union nor could it 
manufacture the goods at another company it •— 
or controlled If such company was not under co 

with the Union. 

n . Botany maintained that any proviaion 
uhlch prohibited it from dealing with "any 
manufacturer not in a contractual rel.tion.hip 
„ lth the mint board" amounted to a clear violation 
o£ section 8(e) of the LMRA , and the Agreement of 

November 1» 1966 is not exempt from the provi.ion. 

.. hin the so called "garment industry 
of 8(e) as within tne 

exemption 1 . 

22 . Botany further contended that nowhere 
in paragraph numbered "2", which prohibit, 
subcontracting, is there a restriction ag.in.t 
licensing of Botany owned traders, and none 
can be implied. For an arbitrator 
the use of Botany, licensing right 
an abuse of the arbitrator. discretion and 

exceed, the powers given him by the parti..- 

. i.i s award which is 
23. The Arbitrator, in his aw 

^ * A Fxhibit 6, refused to entertain 

annexed and marked Exhibit 

. thac it would be a violation 
aotanv's contention that 

Bota y Hra . e manufacturing 

4 ex uni-anv to continue ma 
the bMRA to require Botany 
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b(f B \ students' , and junior clothing through a 
manufacturer who was cohered by a union contract 
with the New York Joint Board until 1981. The 
Arbitrator stated that the power to administer 
the Labor Act was vested exclusively in the Labor 
Board, and the contention that the November 1, 

1966 Agreement was violative of the LMRA could not 
be entertained by him. 

24. The Arbitrator in his award (Exhibit 6) 
stated that he had continuing jurisdiction under 
the November 1, 1966 agreement until it expired in 
1981 and stated that the Joint Board could apply 
to him for such additional remedies as may be 
warranted from time to time. Since ther-2 is a 
likelihood that the Union may again resort to 
arbitration under the agreement that is being 
questioned, and has been given the right to do so 
by express provision in the award, it is requested 
that a restraining order be Issued against the 
Union enjoining further proceedings before the 
Arbitrator. 

WHEREFORE, Plaintiff, Botany Industries, 
Inc., prays that an order be entered by this 
Court vacating the arbitration award of Herman A. 
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Gray , verified February 23, 1971, and that the 
Joint Board oe restrained from proceeding in 


15« 


any way whatsoever to implement or enforce 
said arbitration award and for such further 
relief as to the Court may seem just and proper, 
together with the costs of this motion. 



Carl A. Schwar^r Jr. 


Subscribed and sworn to before 
me this day of J 1971. 


i 

if 


'/f-t.U., 






Notary 

CofTII||l3S,on ^ 


♦ 








EXHIBITS ANNEXED TO FOREGOING PLAINTIFF'S 
AFFIDAVIT AND NOTICE OF MOTION TO VACATE 
ARBITRATION AWARD 





, n iw i >^ <l j lplf< W' i'-<'wMii W w i w » /** 

Thiii Agfx \ijtday of ,\£si‘ •/*. j iy 

. .. & 

utiCi between BoUuiy lares, 1'no, ( a How Jersey corporation 

(hereinafter called "Botany") and Levinuohn Bros. t Co,, Inc., a 

New York corporation (hereinafter called "Manufacturer"), ' 

W I V N E S S E T 2Ii 

VMESEA3 (A) Botany has for many years been engaged in 

the manufacture and sale of yarns, fabrics and v.’earlng apparel 

advertised and sold under the name and trademark "Botany" which 

It owns, and by virtue of extensive advertising ar.d adhcrorce to * 

the highest standards of production and merchandising, has made 

known to the public and has created and now enjoys ar. excellent 

reputation and widespread good will with respect to the style, 

quality and utility of its merchandise; and 

(B) Manufacturer desires to obtain from Botany 

the license to use the trademark "Botany" in connection with the 
% 

manufacture, marketing, sale and other commercialization of the 
product or products set forth below and Botany is willing to grant 
such license, all subject to the terns and conditions hereinafter 
contained; 

NOW, THEKBFOSE, in consideration of the foregoing and of 
the mutual promisos herein contained, the parties hereto agree as 
follows: 

1. The Grant . 

• Subject to tbe terms and conditions set forth, effective 
November 9, 1962 . Botany hereby grants to Manufacturer the exclusive 
rights and license to manufacture and sell boys' suits, e;:eru • 

• • • t • 1 

trousers /or hoys' suit?, boys' cport3coats, beys' sportcoat 
and trouser combinations and boys' overcoats of the following 

. % • » 

styles and sizes: , . 

Style Size 

Junior A}-12 

Prop-C:. dot 12-20 
Student 34-JJO 

(hereinafter referred to as "Botany Products") within the ts-:v.. 
!»•••, *,S IS tbv* L.i., tc,' ! nC Um,* tiji- i .• , . r*.ao,,.,, v. 


only copy available 


i 






w. i 


.. ... /. 
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•JO w* •.*uj 


preaucts. trouser.’ for boys shall be sold by 
y;-;y (. ) i.* cou.jur.cticn w.‘.th boy,-' suits to provide 
t second pair of trousers fox- sue:-, suits or (2) in conjunction wit. 
boys' sportcoats to make up sportcoat a i trouser combinations, ar. 
not otherwise. Said "Botany" name ar.d trademark may be used by 
Manufacturer only in connection with -Botany Products licensed 
hereunder and manufactured ar.d sold by Manufacturer pursuant 
to ar.c in strict compliance with tne terms and conditions of 
this Agreement. Expressly excluded from the license hereunder 
is Botany's unrestricted ar.d unqualified right ar.d privilege 
to manufacture and sell, or the right to license the manufacture 
ar.d sale of Botany Products ar.d articles not expressly ar.d 
.specifically included in the Manufacturer's license hereunder. 

2. Royalties . 

(a) Manufacturer will pay to Botany for the rights 
'herein- granted a royalty on all net sales of Botany Products com¬ 
puted as follows: (l) 1-1/2# on the first $12?,COO of r.et sales 
in each quarterly period; (2) 1# on all not.sales beyond $125,000 
ir. such quarterly period. For the purpose, of this Agreement, tne 
quarterly periods shall be: June - August, September - November, 
December - February, March - May, all inclusive. 

(b) In addition. Manufacturer will pay to Dotar.y 
an annual minimum royalty payable on or before July 31 of 

each year in the amount of the excess of $10,000 ever the 
'percentage royalty payable under the foregoing provision* 
with respect to the twelve months ended on the immediately 
preceding May 31. 

(c) Percentage Royalty shall be paid by Manufacture 

to Botany on a quarterly period basis and, shall /no competes as sue 
enc of each quarter with resp'.ct to tne 'net sale., oy ..*.c^..re¬ 

ef Botany Products curing that quarter. For all purposes under 
this Agreement, each unit of Botany Products shall be considered 






. " 'W 

cOiwi Wat;.. „ u a UMcppod by K: ^nilf ucUUi'd'. Thy quarterly pe.yv..'bnt.> 
ahull bo duo within thirty ( 30 ) cays after the end or each quarter. 
Any overpayment or underpayment or Percentage Royalty which, ray 
have been made in reapect of ary of the first three (3) quarters 
or the aggregate of ar.y such quarters shall be adjusted on an 
annual accounting basis and such adjustment shall be made at the 
time the payment of Percentage Royalty is due on account of sales 
during the fourth quarter. In the event of termination of this 
Agreement for any reason, Manufacturer shall pay any unpaid Per¬ 
centage Royalty with respect to the last complete quarter prior to 
termination at the same time as such payment would otherwise be 
due and, in addition, shall pay within thirty (30) day 3 after 
termination Percentage Royalty with respect to all sales during 
the period from the end of the last complete quarter to the date 
of termination. 

• i 

3. Quality Control . 

The Botany Products manuz'actured and sold by Manu¬ 
facturer shall be of good quality, workmanship and style and 
comparable to the.general high standards of other products manu¬ 
factured or sold under the trademark "Botany" by Botany or its 
licensees. Prior to any solicitation of orders for any Botany 
Produces, Manufacturer shall submit a sample thereof to 3otar.y. 

A further sample of each 3otany Product shall be submitted to 
Botany any time when any change in quality, workmanship or style 
thereof is made, and at such other, times as Botany may reasonably 
request. Botany shall have the right to examine at ar.y time 
during reasonable business hours, by its representative or repre¬ 
sentatives, any and all Botar.y Products manufactured and sold by 
Manufacturer. If Botany should disapprove the quality, workman¬ 
ship or style of any Botany Product, Manufacturer shall not sell 
or offer the disapproved product for sale under the "Botany" 
trademark, label or name. 


i 




‘ l • .. i* ; 11i)\'l 1 1 ■ i 


v * 1 ) Bo..a :\j repress WSera nts c n«^ agrees taut _t ls 

C’.iu I'/.aer w- LiiO i>ruuc,..i».''.k w**u vi'u^c nut... »rfOvi»r*y 
•cored ir. the United States Patent Oaice Per men's me boys ' clothing 
and other items end that an id registered mark enc name if; valid and 
legally protectible against infringement.Botany will maintain 
registrations for men's and boys' clothing in full force and effect 
curing the term hereof. Eotnr.y will defend any action or proceeding 
maintained against Manufacturer arising out of or based upon the 
invalidity of the trademark and trade name "Botany" in the United 
States of America, or any claim that such trademark infringes upon 
any other trademark or trade name in the United States; provided, 
however, that Botany shall be notified within fifteen (15) days 
after submission to Manufacturer of a claim against it or within 
ten (10) days after service of process on Manufacturer in a suit 
against it, and Botany shall have the option of defending any such 
suit by its own counsel. Nothing shall obligate Botany to protect 
said tracemark and trade name- or to defend any action or proceeding 
arising out of or based upon the invalidity of said trademark and 
trade name outside of the United States of America. 

(b) Manufacturer hereby acknowledges and agrees that: 

1. Botany is the exclusive owner of the trade-mark 

and trade name "Botany"; 

•» 

2. The said trademark and trade r.n;.a. is valid 
ar.u legally protectible against use or infringement by others; 

3. The trademark ar.d trees, a;"B- .. ay" . f 

greet v«..lue throughout the United States end other , rot .* eat e % .. . 
wo eld aao Botany has spent large sums of money ana ,»v. tee .... . v. 
tit., and effort in the promotion, development and advert:'.. ..t ... • 


e> 










K, V.'consun'.. w .'Uo!.»u ii.<.»Ov’-i.Cw. 


trademark and trade name "Botany" v;:l wh uniform products o ' 


consistent hi 2*1 quality sold under t: 


5 . The cond.itloro,, terms> restrictions. 


covenantc and limitations of this Agreement arc necessary, 

equitaole, r ea sonah 1 c ana cssonu .. 

(a) To msintain^uniformity in the or enacts 

sold under the trademark and trade name "Botany" and 

(d) To insure to the consuming public that 

all goods" sold under said trademark and trace name are o- v..e 
same consistent high quality as sold 0 y Botany and o-r^rs w..v 
or may hereafter be licensed to sell produces under that trade¬ 
mark and trade name. 

(c) Manufacturer acknowledges that tne trademark a..w 
trade name "Botany" has become established among tne consuming 
"oublic as representing not cn?.y gooes 01 hign qua_i»<y Su. <. 1^,0 
ird'cat'''* '' that the outlets selling such goods are of high repute 
and integrity and follow high merchandising standards ana fur^r.yr 
acknowledges that it is in the mutual interests of the parties 
hereto to protect and foster the value and consumer acceptance 
of the trademark, for th^s purpose i'.ar.ufassurer agrees tr.at 
will sell Botany Products only to retail outlets o- n-gn 
and those which follow high standards of merchandising -r. tne . 









('•/ -> * * a Ui* o.'iV.. 1 w Ut*L J)% >1*' /L/, .* (j ».* »#(.' *• . O.'.'u.'l . ... 

Farapraph -i(c) of ..hie A^i^erven.., Kur.uC&ctu^ er ahull not null i.oiar.y 
* • uti vo u..y cOv».ic a t.oro ^ .; -or« •, uUporM*^)vu. ^^ a p o t 

or store of the typo "cnorully known ns "Five and Ten Cent Stores", 
r.or shall Manufacturer cell sold l.otnny Products directly to cry cut 

—ate bnaer.'.ovit. V.::r- •.•.1 n nr nl r.mv t - ■'• ' 



such close-out. sales arc* bo:'.:.;; conducted. 

(f) If Menu foe turor sh. .11 foil to to bo any action coor.ee 


apprepriaee by Sever.y i:r. 


by Sever.;/ immediately upon Sotany 1 a recites v vo prevent cry 


sole prohibited by Paragraphs h( c) or (d) hereof cr vo prevent any 
advertising prohibited by paragraph • 4(e) hcrc‘of, Menu fee purer hereby 
irrevocably authorises and empowers Sotany to tube ouch act-on in 
Manufacturer 's nar..e and Mar.ufae turer shall pay to Soter.y upon demand 
the- reasonable coot, including at tor..eye 1 fees, of taking that action, 
f Label f . / , Serbny. : . y.-*r' ie< ■ . 

(a) ••..a.u...ai.urer -ha.>.?. se..l under ^.’.e oevar.y 


w 
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’'Botany 11 shall ho physically 


,- . r * 


ar-ci up^r-ovc 

ij''c L* 1 cc... oily c* c*«ic* \*—«*•*• t/«*c 

rad regulations promulgated by ar.y ;;ov. rnmental acer.oy, 
cciaisin the ar adcmar k xt Botany ,r ucc/o - ' suck otner v.’crds, 
designs as Botany shall approve in \ 

(b) Bhe trademark 

and prominently displayed on the container, sox or Ow..ar pac.-a.^e 
for each unit of the Botany Product .manufactured or sc_a oy .•.anu- 

facturer pursuant to the terms hereof, Prior >^o tne v.c.e by ~ 

facturer of any container, box or other package- for tao -onany 
Produces, Manufacturer shall submit to Botany, for approval by it 
the design and form, thereof and the v.’oras, patterns or designs 
thereon and any change in any of the aferesaia shuil be suom-.yvud 
to Eotar.y for approval prior to use thereof by Manufacturer. 

(c) Burins each year in which this Agreement is ir. 
effect Manufacturer agrees to ensnoe in advertising ana promoter.;; 
Botany Products in newspapers, national masasir.es, trade papers, 

j j _ _ r ^ y> ^3 r» *» ■",• A ■’* n (’ ^ » • V * * ** C; V Q oi V' ^ ^ ^ ^ ^ v /> ,« !L C*U* u a W .to* * . 

CmTC'C ^ CU*U CtoVto V U. to ^ —^■*■**0 v * 

and promotional activities, as to themes, meaia, stanaarus, 
policies ar.d otherwise, shall be handled in a di-naf 
and in such a way as to be con si sc er. t v.'-ufi as... er...^.,c e v..^ 
reputation ar.d importance of the Botany trademark and trace nam.u. 
Manufacturer sh. 11 keep Botany adviced of its aav«_rv-s-.._ 
promotional activities and shall submit copies of advertisements 

t 

and promotional materials to Botany upon recues s by <—n»-r 

prior to use or thereafter as Botany may request. -- rotary s..—- 
in writing object to any item of advertising or promoticna.. matter. 


<-.x'.eral 


\r, v .. . to>. 


cturcr v.d.tl oorreo- e. 


uch itto conform, v.'itn not; i„ _ 
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(a) Kunniacturor snail use its best '-■-■‘O.-’uS »o 
t cine eel— tne ma x imum c !*u_ ><y o_ -- , otany 
co hereunder, maintaining the standards of hi£h 
quality and ^ooc v:or kmar.;>hip and styling. Provided Acr.ufacturcr 


Ov, ' ■ /, • ;• * *: *% *\ v* f • 

«. - W'-» - 


cc ply witn one provisions 


and perform its cb Hint ions ur.cer 
£i- ■ ^ ..■■ voment, during the term of this Agreement, Botany sr.wi~l r<ci> 
manufacture r.or 0 rant to any other person, firm or corporation 

ifacture and sell the Botany Products licensed 

the use of the name and trademark "Botany" 
Botany Products v;ithin the territorial limits of the United 
it beir.3 understood that Botany retains its unqualified 
rights to the free and unrestrictec use o* i>ns name ans wr&c£..^...c 
"Botany" on all products of any description whatsoever other than 
Botany Products expressly specified in this Agreement. 

(b) Manufacturer shall clearly indicate or. all 
advertising rr.aterial that Manufacturer is offering for sale tetany 


V* c - *• 

* V* - W«. V* 

ture nor a 

the r:i j 

** <-\ V>* V s • ' 

. « o V/v* 

hercuna 

or* r.or aui; 

on such 

Ijw v/ c» i .y ^ * 

Q *r r * p e* 

t w V v ^ 

J> f- V» *-» ^ ir* -t 
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• - •-* ■ a 1 '*■ .» ■ . V. 


1 *00 of 




.V*.:.t, upon ; ter.:i.l.. v .,,n o*‘ > 

• .i --w r, tur. • . • 


*• . a V V ... I • • i 


to 


dor. tins*. the » u.v... :u.!, or cov,. • ( . • w 

i>;v ‘ ;uiw ‘ r *'- v-ereofU.-r will no longer use or have the ri;;Ls to 

! * * '* •*' *• •/,' >' - %■ . . ,.,A r II *■ > _ /, . II 

“* -.v ^a..y , or any variation thereof, or- any other 

r.onno of identifier.tion used by Botany, whether- in trademark, nar.ee, 
designs cr- other-wise. 

7 . ?•': infer:nr nee of Records . 

(a) Manufacture-:' agrees to keen true a"d c co'"' ,r fa -. 
bc.von. and. records in which there shall be- reflected all sales 
o„ t..t _o„nny rrocuct 1 .; and all returns in connection the v, ov v 'th 
cor.pl etc inventory records of finished units of the Lot any 
Procucts and the amount of Percentage Royalty payable to Botany 
hereunder ir. respect of net sales of the Botany Products. 
Manufacturer agrees to maintain such books and records for- & 
period of six (6) years following the year to which they pertain. 

(o) l.unuiacturer agrees to furnish to Botany within 
tnirty (pO) cays from the end of each quarterly period curing 
c-aci) year, a statement showing all sales of the Botany Products 
cn>.. returns cur any the preceding quarter and a computation. 
of the royalties payable hereunder in respect of such sales. 

At suc.n time as its books and records shall be audited by a 

^»a a,cc< v/uO*.*c uCcountan j , 'cut; j^ot i ^ <• pr^»- •*. - .. 

' ■*** w w , *'.a<tv** o ^ 

sh—1 i. urn_sn „o notary a report certified by such certi*' - ’ec cb' c 
accountant coverin- the preceding yearly period and containing the 
oa.^aor. rc-quirod to be contained in the cuartcrly 
statements and also a statement of inventory of the Botany Products 
o;. nann at the beginning cr.d er.d of each y v .ar. 

(c) For the purpose of verifying the figure.; r.r.o -; ww . 

* - - —y »«ii ui.,..r..u or report furnished to Lot':*/ , ••• . • “ • 








^ J’iVu (;,) da;/..' V,V{, U , ;^ u - c - 

-*-5^ ‘••'♦y £.11 of Che bocks end records 

' *~* v — c "~** c ‘ 2> paired to maintain \>ursu '*t to -•--•• .. 

lK ~ J °~ A -‘-cement. Such books or account a-d - •tr-.-’.. 

CO mace , veHable co Botany's representatives at Manufacturer ‘s 
- - ,v “ u - c wr * e customarily kept, anc Kenufsecurer 

r *"’~ <,U . pOSSibU tssisto-.ee to 3ot«y urt its fop.-vsor.sativc 
for the purpose of fucilitati^ and choohir. 3 the audit. 

£ • Ass.^nmonts . 5nh-^ censes ?:»qv ibltec . 

(c*) Anj.s Agreement may be assigned by Botany but shall 

no^ be assignable or t'^ns' 1 .■&>»*■m r. v>ir ~v- „, 

i-.c.^.u.uOio -y Manu.acturer without the prior 

written consent thereto by Botany and any assignment by Manufacturer 

witr.cuc written consent shall constitute - de^s' 1 t ^ *•> . 

^••Awib —une co legations 

of Manufacturer. For the purpose of this Agreement, a sale of an 
aggregate amount of twenty-five (25£) per cent or more of the capital 
stock of Manufacturer entitled tc voce or of twenty-five ( 2 ^) ne- 
cent or more of the capital stock which may become entitled to vote, 
or any merger or consolidation or similar combination entered into 

oy ***Ui .w* uC cl O cl Lil u nf° atW •* aV a * 

w1 *' °- w “- cn or)c hoicors of Che voting stock 
of Manufacturer hold less than seventy-five (75£) per cone of the 
vct_r:g stock of the surviving or new corporation s -al * cc ------ 

a., assignment of this Agreement, fnv cc v ‘°'*r- i-n *-•«-» «. 

01 tnis Agreement shall not relieve Manufacturer from its 
oslegations and liabilities hereunder, unless Botany shall also 
expressiy in writing agree to such relief. In the event o' a~v 

assignment with consent, all reference*' v ^ - 0 V ,, v ,. ... 

snaj..: mean both Manufacturer and its assignees ~* c c’-e ->■■••• 
sr.a-_.not so entitled to make any further assignment without tV- 





prior written consent of Botnuy. 


(b) Manufacturer shall nob ./.•ant bo any 


person, firm, or corporation any sub-license, sub-contract or 


:b-frr.nchise with resDect bo bhc use of the 'Botany 


' ’* \/^ •••*%*• r* _ 


r.ark or brr.de name on any Botany Products or on any othe: 


uroauctc c: 


merchandise whatsoever, unless it shall ( have ob¬ 


tained the prior written consent of Botany. 


9 . I\ onrfr.er.tnt:; car: nr.a In dor.vaif ic-- r. '.r/r . 


(a) Kothung —n ^n—s ^-0^ee...cn0 s..a—i cro..*... 
joint venture or establish the relationship of principal and 


arrant or any other relationship or a similar nature between the* 
■Darbies. In all transactions retrains Botany Products, Manu¬ 


facturer shall assume sole responsibility for any commitments. 


obligations or representations made in connection with the manu¬ 
facture, sale,marketing or advertising thereof. 


(b; V.’itn re-spec- 00 nuns.ac-are, c.... s 


or advertising by Manufacturer of any Botany Products, Manufac¬ 


ture" agrees to save and hold Botany harmless, of ana from 


and all liabilities, claims, causes of action, su_-s, dar.._ 
and expenses (including attorneys' fees) for wnich Botany : 
become liable or which it may incur or may be compelled to 
in any action or claim against Botany for or by reason of , 
acts, whether of omassicn or conv.—ssaon onat may -<-■ s>—*- 


Cv. or 


co. mitted by Manufacturer or any of its agents or employ,, e. 


Manufacturer*s use of the ’’Botany" trademark or tr. ee n.-• 


V- 
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than :ov'o.’.o for infrin; 


u VP_ Ly 


*■ «• «w «, ^ « V w j \J » » l> » • V>* , « Vy L ■ • a v* 


,r)c 

i^ not 

valid) 

or for any 

other 


of 

the fo 

- v - fc _* w — - *._> > 

Mar.ufactur 

.-.v» o*A 

Vy * k-/ • a W . 

1 1 


right to substitute a surety company bond on insurance policy 
cover —. .g -Oi.....y in cbo respects a*orosara, provicoa, however, 
who ~;~mo on, -a the absolute d^scretson of -notany, satisfactory 
and adequate as to coverage, amount and insurer. 

10. Term of Agreement . 

(a) Subject to the provisions Sor earlier cancel¬ 
lation and termination as hereinafter set forth, this Agreement 
shall operate for an initial terra of five (5) years from No¬ 
vember 9, 19o3 and, by Giving Botany written notice not less than 
nine (9) months prior to the end of the initial term, Manufacture' 
shall have the right at its option to renew this Agreement for an 
additional five (3) year term, provided it shall not have defaulted 
.in any of its obligations hereunder. Upon the giving of such 
written notice and provided that Manufacturer shall not thereafter 
default in any cf its obligations hereunder, this Agreement shall 
continue for an additional five (5) year term. Thereafter, Manu¬ 
facturer shall have the right to renew this Agreement again for a 
third five (3) year term, subject to the same conditions applicable 
to the first renewal. 

— w • ^**v vy U» >•<•« ..y •#— U >y uUU • »Vy.. ^umUU* «» •»»* j' O — 

V /. ^/‘V ' / X • *..*' /-v*^ /■#i tv* t% Sfs r '*'r Ck'"* v \r • V> o "1 * <• v» ^ • - 

Ui*C vy w/t.Vo VU.. »..»y VP— U W»«u.l i*Vy» V. v* ^ Oyb ^'u. »y • • v-. V v- w • • w — v* 
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ONLY COPY AVAILABLE 







o 




fc 


29a 

sing prior to termination or from its lineAlity to pay to Botany 
t.11 monies theretofore or thereafter payable hereunder. 

11. Cessation of ''■;o o? M : ye pr.d ?ra dor.firl< . 

(a) In the event a notice of tormina tier, it given 
by Botany pursuant to the provisions hereof, Manufacturer shall 
furnish to Botany within ter. (10) days aftor receipt of notice 

of termination a statement showing the number and description 
cf all Botany Products on hand. Botany shall have the absolute 
right, in' its discretion, to purchase from Manufacturer all 
Botany Products listed on the said statement at a purchase price 
ec.ual to Manufacturer's list price lees fifty (50^) per cent. 

(b) Upon termination of this Agreement by Botany, 
if Bouaro * .vhall not exercise its option to purchase the Botany 
Products as provided in subparagraph (a) above. Manufacturer shall 
have the right to sell the Botany Products on hand under the 
"Botany" trademark for a period of not more than three (3) months 
after such termination. Sales pursuant to the last preceding 
sentence shall be permitted only in event of termination by 
Botany and, subsequent to such three (3) month period. Manufacturer 
shall not sell any Botany Products bearing the "3otar.y" name, 
label and/or trademark. Manufacturer shall pay to 3ctar.y the 
Percentage Royalty provided for in paragraph 2(a) above or. all 

net sales of Botany Products made by Manufacturer curing said three 
(3) month period, and Manufacturer shall be bound by all of the 
terms and provisions of tnis Agreement so long as it shall continue 
to sell any Botany Produces. 

(c) After expiration or termination of this Agroe- 
...i. # nt, Manufacturer shall nos manufacture, sell, market or advertise 
any Botany Products under the "Botany" name, label and/or trademark 
except ir. accordance with the provisions of this paragraph 11. 



'.i v -r:* 


(a) Ail nos.LCes r,no c t..e..* comma.. >iut*cns v...u.on 
are required or which may be given under the* provisions 01 this 
Agreement shall bo in writing one shall bo mailed by registered 
or* certified mail, postal prepaid, 1 a to Botany, accressea uo 


it at 


wish a copy to 


Sporr-y Ranc Building (Boon. 1370) 
1290 Avenue of the- Americas 
New York 19, Nov/ York 


VJOLF, 3L0CK, SCHORR and SOLIS-COHEN 
Twelfth Floor Packard Landing 
Philadelphia 2, Pennsylvania 

and if to Manufacturer, addressed to it at 

79 Fifth Avenue 
New York, New York 

\ 

Ail notices and communications shall be effective upon the cate 
on which they are received by the party to which they are required 
or permitted to be given. Either party may change its address 
by written notice to that effect given to the other party in 
accordance with this subparagraph. 

(b) This contract sets forth the entire Agreement 
and understanding between the parties and may net be orally 
changed, altered, modified or amended in any respect. To effect 
any change, mod if 1 cation, alteration or amendment, the sam.o must 
be in writing, signed by the parties hereto and approved in 
writing by Botany. 

(c) In the event that Manufacturer should breach 
or violate any of the covenants contained in this Agreement, 

Botany shall be entitled to exercise any right cr remedy avail¬ 
able to it cither at law or in equity. Such rights and remedies 
shall include but shall not be limited to termination of this 


Agreement, damages and injunctive relief* 


.**v *.•••#*» *t .*• • ^^ * 
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or* sveiiab:.,.- to Lot:a..y shall not preclude 

current or subsequent exercise by it of any other right or 
Lr *^ £ ~•'•ignts and remedies cbc.ll bo cumulative. 


the 002'." 


0 V> •* »•* Y> T •* r' ■"* 

- -a...P-_cQ, U-. 


(o) No waiver by either party, whouher express 
‘-•'*y pro viol on of this .Agreement or* of any breach: 
o_- coieu-t of any party, shall constitute a continuing waiver 
of/suen P-°visicn or any other provisions of this Agreement, 

£r *° £UC “ v '£~ver by any party shall prevent such party from 
enforcing any anc all provisions of this Agreement or from 
acting upon tne same or any subsequent breach or default of the 
c„ner par^y oi any provlsloiis of this Agreement. 

i 

(e) This Agreement shall be binding upon anc 
enure to the benefit of the successors and assigns of Botany, 
bUv shu-1 not enure to the benefit of the successors or 

O:. Nenu.iac curor without the prior written consent of 


O C* C* \ r’V'C 


Bocany. 


(f) This Agreement is executed and 


co„_vere< 


within the State of New York and it : 
it snail be construed in accordance with the laws 
State of New York. 


expressly agreed that 
of the 


(g) The titles set forth in this Agreement 
a.-c tor convenience only and shall not be considered as 
part of the Agreement in ar.y respect nor shall they in any 
«■»- -oci> cr.o wU. 2 m>. utcc G- any provision contained ,'n this 
Agreement. 


Tv c> •,>•••—<r.-vv, <•>. 

—\ ...'..'...Oi', u.;c noreto .* 

<.g-.'\.-cm*-nt to so executed sy tea lr celv authorised 


V.* 


V.'- - .wVCJi. 
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PLAINTIFF’S EXHIBIT 2 - BOTANY AGREEMENT 


I ; 

AGREEMENT dated thtc 1st day of November, 1966, by and . 

between' 30 TA 1 T INDUSTRIES/.INC.’ (hereinafter referred to as " Botany' ) 

and the NEW YORK JOINT BOARD OR THE AMALGAMATED CLOTHING WORXERo j 

OF AMERICA (hereinafter referred to as the "Union"). j 

WITNESSETH: 

— 7 “ ‘ * " ! 

WHEREAS the Union is and has been in contractual relations 

with Levinsohn Bros. & Co., a manufacturer of boys*, students* 
and junior clothing, obligating it, among other things, to manu¬ 
facture or cause to be manufactured, the said clothing in its own ; 
production facility and only in production facilities under contract 

with the Union; and ......... . . 

•* • • » 

V/hEREAS the boys’, students’ and junior clothing manufactured, 
or caused to be manufactured by the said. Levins ohn Bros. & Co. . j 
i has been manufactured pursuant to an exclusive .Licence agrcc...s..w | 
with Botany, by skilled union craftsmen operating under a col- j 

lective bargaining agreement with the Union in a manufac vur j.ng 

% 

! facility owned and/or operated by Levlnsohn Bros. & Co.; and 
WHEREAS Botany has purchased Lsvinsohn Bros. & Co.; and 
WHEREAS Botany desires to continue to have ouch boys’-, . | 

students* and junior clothing manufactured by it and' on its be- J 
half by skilled union craftsmen operating under a collective ^ _ 

bargaining agreement with the Union and in a manufacturing faci¬ 
lity owned or controlled by it; : 

wow ' r T'W?7fF/n'OREin p.onslderation of the poem's ses herein 

• r ; ■ .• 

contained; the parties hereto agree as follows: > : 

| i. Botany agrees to continue to manufacture boys*, j 

students’ and Junior clothing in a.manufacturing facility operated; 

J by Botany or on its behalf, by its own subsidiary, or by a company. 

owned or controlled by it pursuant to the terms of a collective j 
• " . . ; • l 

i bargaining agreement with the Union. . ; 





v '2. Botany further agrees that any and all hoys', students’ j 

; ■ • i 

and junior clothing manufactured for and on Its behalf shall only | 

• i 

be manufactured In production facilities which are in contract¬ 
ual relations with the Union, and that Botany will not cause, ' 

' • * ’ 

directly or Indirectly,"any of such boys’, students’ and junior •; 

i 

clothing to be manufactured In any other production facility which, 

*, .* '•**•.* * \ 

Is not In contractual relations with the Union without first ob- 

.. • . •• % I 

* .*•••.* . « 

tainlng the prior written consent of the Union. • . . . 

3. Any controversy or claim arising out of or relating, 

• * ... r * . # • - 1 • • ’ .» 
directly or indirectly, to the provisions of this Agreement, or , 

the Interpretation and performance thereof, shall be settled by 

’ * I 

arbitration. The Arbitrator named In the agreement between the 

• • • •• r ‘ ’ j 

j Union and the New York Clothing Manufacturers’ Association, Inc., j 

’ • > • i 

its successor or assign. Is hereby designated as the Arbitrager ■ 

.. .. . • j 

under this Agreement. Such arbitration shall be held in the C^y j 
of New York, In accordance with the laws of the State of Nev; Yor;c, ; 

The parties hereto concent that any papers, notices or processes, j 

^ ; • » - *• .... , * 

including subpoenae, necessary or appropriate to Initiate or 

* .* : : „ j 

conduct an arbitration hereunder, or to enforce or to confirm an ; 

® » 

award, may be served by certified mall directed to the last known j 

I 1 

address of the parties. The, parties further consent that the Arbi-; 

trator is empowered to issue an award* providing for mandatory . j 

* *. % • 

direction, prohibition, order and/or money damages, and that c-no 

decision, order, direction or award of the Arbitrator snaj.1 oc 

I * • ’ 

final, co.nclusive, binding and enforceable in a couro of compete...., 

* • • • • * j 

jurisdiction. :* .. ’ 

* * I 

!•. This Agreement shall be binding upon the parties here- 

to, their successors and assigns. ; . 

5. This Agreement shall be effective upon the date hereof, 

|j and shall continue in full force until June 1, 19G1, or the torn 









% 



of the agreement between the Clothing Kanu: 
Inc 


ctuners A 
Ign, and the Union, in effe 
> 3-9Sl j whichever is later. 

IN WITNESS WHEREOF/ the parties hereto have cau: 
ent'to be executed'on their behalf by their resi 
j duly authorized agents, effective as of the day and y< 
| above written. ... 


BOTANY INDUSTRIES 


NEW YORK JOINT BOARD OP 
AMALGAMATED. CLOTHING WO: 
OP AMERICA 












PLAINTIFF'S EXHIBlf 3 - LEVINSOHN COLLECTIVE BARGAINING 

• AGREEMENT ===== 


itarkri Agrmnrnt 

between 

NEW YORK CLOTHING MANUFACTURERS’ 
ASSOCIATION, INC. 

and 

AMALGAMATED CLOTHING WORKERS OF AMERICA 

and 

NEW YORK JOINT BOARD 


Dated as or Juke 1, 19G8 
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AGREEMENT mmle as ol' the 1st <lny of June, 1908, between the 
New York Clothing Manufacturers’ Association, Inc., on behalf of 
itself and each of its members, and their successors and assigns, here¬ 
inafter collectively referred to as the “Association” (a member of the 
“Association” being hereinafter referred to as the “Manufacturer” 
or the “Employer”) and the Amalgamated Clothing Workers ok 
America and the New York Joint Board ok the Amalgamated Clotii- 
ino Workers of America (hereinafter collectively referred to as the 
“Union”). 

Whereas the Association is a member ot the Clothing Manufac¬ 
turers Association of the United States of America, and 

Whereas the Clothing Manufacturers Association of the United 
States of America has entered into a collective bargaining agreement 
with tin* Amalgamated Clothing Workers of America dated as of the 
1st (lav of June, 19G8, and 

Whereas the parties hereto desire to incorporate the provisions 
of said agreement with the additions contained herein in this local 
market agreement, 

Now, therefore, in consideration of the mutual covenants, prom¬ 
ises and agreements herein contained, the parties hereto agree as 
follows: 


I. 

Coverage: 

A. The term “employee” when used in this Agreement includes all 
of the employees of the Manufacturer engaged in the cutting, pattern 
cutting, joker sewing in the cutting room, making and shipping of cloth¬ 
ing, all miscellaneous and auxiliary employees employed in connection 
therewith and office and clerical employees, but shall exclude execu¬ 
tives, supervisory employees and confidential secretaries of the prin¬ 
cipal' executives of the Manufacturer. Where the Manufacturer em¬ 
ploys five (5) or less office and clerical employees, not more than one 
(1) may be classified ns a confidential secretary, and not more than one 
(1) may be classified as an accountant. 




t 
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B. The* term “clothing” as used in this Agreement includes men’s, 
boys’ and children's sails, overcoals and topcoats, knee pants, single 
panls, slacks, mackinaws, reversiblcs, finger tips, leisure coals and 
sportswear and all oilier articles of men’s and hoys* wearing apparel. 

II. 

Union Rkcooxition : 

(a) The Employer recognizes the Union as the exclusive collective 
bargaining agent for his employees wilh reference lo wages, hours 
and working conditions. 

(b) The Employer shall recognize and deal with such representa¬ 
tives of the employees as tlr Union may elect or appoint and shall per¬ 
mit such representatives elected or appointed by the Union to visit 
his plant at any time during working hours in accordance with exist¬ 
ing rules. 

(c) The Employer agrees to make available to the Union such 
payroll and production records as the Union may reasonably require 
as the collective bargaining agent and/or contracting party hereunder. 

III. 

Tuiai.. Period: 

All new experienced production employees shall have a trial 
period of two (2) weeks. All new inexperienced production employees 
and all new office and clerical employees shall have a trial period of 
six (G) weeks. 

IV. 

Union Security: 

A. Membership in the Union on completion of the trial period or 
on and after the 30th day following the execution of this Agreement, 
whichever is later, shall be required as u condition of employment of 
each employee. In the event the trial period is less than thirty (30) 
days, membership in the Union shall not be required until the 30th day 
following the date of employment. 








3 


40a 


B. All employees who are now members or hereafter become mem¬ 
bers of the Union shall, as a condition of continued employment, 
remain members in good standing during the term of this Agreement. 

C. Where the Union maintains an employment office, such em¬ 
ployment office shall be made available to both members and non¬ 
members of the Union. The Union warrants that in the operation of 
such an office and in referrals to the Employer, it shall not discriminate 
against any individual applicant for employment because of non-mem¬ 
bership in the Union. Where the Union maintains such an office, the 
Employer agrees that in the event he shall require additional em¬ 
ployees, he shall hire such additional employees from the aforesaid 
employment office. The Employer retains the right to reject any 
applicant referred by the Union. In the event that the aforesaid 
employment office is unable to supply the requested employees within 
two (2) working days following the request, the Employer shall be 
free to hire such additional employees in the open market. Notices of 
the provisions relating to the functioning of the hiring arrangement 
shall be posted by the Employer where notices to employees and appli¬ 
cants for employment are customarily posted and by the Union. 

D. A Manufacturer who employs contractors shall employ only 
contractors who are in contractual relationship with the New York 
Joint Board of the Amalgamated Clothing Workers of America and 
shall not cause or permit any work to be performed for him, directly 
or indirectly, by any person, partnership, corporation or contractor, 
who is not in contractual relationship with the New York Joint Board' 
except by mutual agreement of the Association and the New York Joint] 
Board. 


E. In the carting of clothing to and from contractors the Manu¬ 
facturer shall employ or hire only such truckmen as are in contractual 
relationship with a union recognized by tbe New York Joint Board 
of the Amalgamated Clothing Workers of America. 

F. All canvas coat fronts and shoulder pads UBed by the Manu¬ 
facturer shall be made in shops which arc in contractual relationship 
with the New York Joint Board and shall bear the Union label. 
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V. 

Wages: 

A. 1 . Time llaic Employees: 

(a) Effective June 3, 1968 the Employer shall grant a wage in- 
creuse of twenty-five cents (2 .j£) per hour to all time rate employees; 
and a wage increase of twenty-seven and eight-tenths cents (27.8^) per 
hour to cutting room employees employed on a thirty-six hour week. 

( 1 >) Effective June 2, 1961) the Employer shall grant a wage in¬ 
crease of seventeen and one half cents (17.">^) per hour to all time 
rate employees; and a wage increase of nineteen and four-tenths cents 
(19.4<!) to cutting room employees employed on a thirty-six hour week. 

(c) Effective June 1, 1970 the Employer shall grant a .wage in¬ 
crease of fifteen cents (lfi^ 1 ) per hour to all time rate employees; 
and a wage increase of sixteen and seven-tenths cents (16.7f) to cut¬ 
ting room employees employed on a thirty-six hour week. 

2. Piece Rule Employees: 

(a) Effective June 3, 19G8 the Employer shall incorporate into 
ull existing piece rates a wage increase of twenty-five cents (25( l ) per 
hour for all piece rate employees; 

(b) Effective June 2, 1969 the Employer shall incorporate into 
all existing piece rates a wage increase of seventeen and one-half cents 
(17.5(*) per hour for all piece rate employees; 

(c) Effective June 1, 1970 the Employer shall incorporate into all 
existing piece rates a wage increase of fifteen cents (15(*) per hour for 
all piece rate employees. 

3. The procedure for translating the wage increase into the piece 
rates shall he as follows: 

Step I —Determine the weighted straight time average hourly earn¬ 
ings of each section for the four busiest consecutive weeks which are 
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being used in determining the first week’s vacation pay for llio 19G8, 
19G9 or 1970 vacation period, as applicable. 

Step 2 —Divide the appropriate amount by the weighted average 
hourly earnings as calculated in Step 1. The result is the percentage 
increase by which the piece rates in effect in such section must be 
increased. 

B. Wnges shall be paid in accordance with the schedule of wage 
rates ns hereinabove adjusted except that such schedule may be modi¬ 
fied as expressly provided in this Agreement. 

C. Except as otherwise provided in subparagraph D hereof, in 
the event that any of the operations of the Employer are changed or 
new operations are added, piece rates for such operations shall be 
mutually agreed upon between the Union and the Employer and shall 
become effective as of the time that such operation is changed or new 
operation begun. TJio new piece rates shall maintain the average earn¬ 
ings of the employees prevailing at the time that the operation is 
changed or new operation begun. 

D. Anything to the contrary herein notwithstanding, the Em¬ 
ployer sh:i 11 recognize and abide by specifications and grades generally 
prevailing in the clothing industry. Any change in such specifications 
affecting grades shall be effective only when mutually agreed upon by 
the Employer and the Gcncrnl Executive Board of the Amalgamated 
Clothing Workers of America. 

E. If an employee is temporarily transferred from one job or 
operation to another at the request of the Employer, he shall, while 
working on the job or operation to which ho has been transferred, be 
paid his average earnings prevailing at the time of the transfer. The 
conditions to apply upon permanent transfer shall be mutually agreed 
upon by the Employer and the Union at the time of such transfer. 

F. The Manufacturer shall hnve an equal voice with the Union in 
fixing the piece rate of each operation, provided the total labor cost of 
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tho garment has been previously agreed upon between tbc Mnnufac- 
tuicr and the Union. Either the Union or the Manufacturer shull have 
the right upon ten (10) days’ notice in writing given to the other to 
take up the question of heights affecting the cutters. Such demand shall 
be promptly taken up by the Association with the representatives of 
the Union. Such heights as may then be ngreed upon between the 
Association and the Union shall bo binding upon the Manufacturer and 
the Union. 

G. The minimum wage of ail office and clerical employees covered 
by this Agreement shall be mutually agreed upon by the parties hereto. 

If. Employees of manufacturers of single pants shall receive the 
wage increases as provided in Schedule A annexed hereto. 


VI. 

Hours of Work: 

(a) Regular Work Week : The regular hours of work for all em¬ 
ployees (except office and clerical employees) shall be eight (8) hours 
in any one day, from Monday to Friday inclusive. The time when 
work shall begin and end each day shall be agreed upon by the Em¬ 
ployer and the Union. The thirty-six (36) hour week for all manu¬ 
facturing operations in which it has been heretofore established shall 
be maintained. 


The regular hours of work for office and clerical employees shall 
be forty (40) hours per week to be worked on five (5) days from 
Monday to Friday inclusive. Where it has been the established prac¬ 
tice during the period beginning with the day after Labor Hay and 
ending on the last Saturday in May for ofliee and clerical workers to 
work the forty (40) hours in six (6) days, from Minulav to Saturday 
inclusive during some or all of such period, such practice may bo 
continued and such hours shall be considered the regular hours of work. 
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(b) Overtime: Time and one-half shall he paid for all work out¬ 
side the regular daily hours. No work shall he performed on a Satur¬ 
day except by mutual agreement of the parties. Time and one-half 
shall he paid for all work performed on Saturdays irrespective of the 
numbci of hours worked during the week. Saturday overtime pro¬ 
visions shall not apply to office* and clerical workers whose regular 
work week includes Saturday. No work shall he performed on a 
designated hoilday except by mutual agreement of the parlies and, if 
agreed upon, at double time. Overtime pay for work on a designated 
holiday shall he in addition to holiday pay to which the employee is 
entitled pursuant to the paragraph dealing with holidays. 

(c) Notice of Overtime: The Employer agrees to give reasonable 
notice to the employees and the appropriate union shop committee 
representative when overtime is to he worked. 

VII. 

Sidnky Hii.lman Health Center: 

Contributions shall he made to the Sidney Hillman Health Center 
as provided in Supplement A attached. 

VIII. 

Vacations and Holidays: 

Vacations and holidays shall he granted to employees as provided 
in Supplement A attached. In the event that the Employer now has 
vucation or holiday practices more favorable to the employees than 
those provided for in Supplement A, such more favorable practices 
shall he continued. 

IX. 

Equal Division of Work : 

During any slack season or whenever there is insufficient work, the 
available work shall he divided, insofar as is practicable, equally among 
all regular employees of the Manufacturer and among his registered 
contractors. This Paragraph shall not apply to office and clerical 
employees and label sewers. 
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X. 

Layoff: 

In the event that I he business needs oi the Manufacturer reason¬ 
ably require a reduction in its force of ofliee and clerical employees or 
label sewers, such employees shall be laid off in inverse order of their 
seniority in the department in which the layoff is required, employees 
with the shortest period of service being the first laid off. Seniority 
shall likewise be observed in rehiring after a layoff. 

XI. 

Paymknt of Waoks and Checkoff: 

A. The Employer agrees that lie shall pay his employees on a 
prescribed day in each week. 

B. The Employer shall deduct from the wages of the employees, 
upon written authorization of the employees, Union dues, initiation 
fees and assessments. The amounts deducted pursuant to such authori¬ 
zation shall be transmitted monthly to the properly designated official 
of the Union, together with a list of names of the employees from whom 
the deductions were made, on forms to be provided by the Union. 
Sums deducted by the Employer as union dues, initiation fees or as¬ 
sessments shall be kept separate and apart from the general funds of 
the Employer and shall be deemed trust funds. 

XII. 

Insurance: 

A. The employer agrees to contribute sums of money equal to a 
stated percentage of his payroll to the Amalgamated Insurance Fund 
(social insurance and retirement), all as provided in Supplement P> 
annexed hereto, the terms and provision.-, of said Supplement B being 
specifically incorporated herein by reference. 

B. The Manufacturer shall pay weekly to the New York Cloth 
ing Unemployment Fund Agency 7.6% of the billed price of all cloth 
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ing manufactured for him hv New York contractors, and 7 r /< of the 
billed price of all clothing manufactured for him by New Jersey con¬ 
tractors, said sums to he used by the Agency to pa) the contributions 
payable to the Amalgamated Insurance Fund (social insurance and 
retirement) on the said contractors’ payrolls. 

XIII. 

Union Label: 

The Employer agrees to affix copies of the label of the Amalga¬ 
mated Clothing Workers of America to clothing, including clothing 
manufactured by registered Union contractors in behalf of the 
Employer, all as provided in Supplement C annexed hereto, the terms 
and provisions of said Supplement C being specifically incorporated 
herein by reference. 


XIV. 

Militaky Service: 

In the event that ail employee enlists or is conscripted into the 
Armed Forces of the United States of America or is called into service 
as a member of the National Guard or Army, Navy or Marine Corps 
Reserves, he shall, upon his discharge from service, he reinstated with 
all his rights and privileges enjoyed by him at the time he entered 
service; provided, that he shall request such reinstatement within the 
period fixed by law and provided that the Employer shall have the right 
to discharge any person whom it hired by reason of the entry into 
military service of the person to be reinstated. 

XV. 

Other Factories: 

A. During the term of this Agreement the Employer agrees that 
he shall not, without the consent of the New York Joint Board, re¬ 
move or cause to be removed his present plant or plants from the city 
or cities in which such plant or plants are located. 
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B. During (lie term of this Agreement the Employer shall not, 
without the consent of the Xew York Joint Board, manufacture gar 
incuts or cause them to he manufactured in a factory other than hi 
present factory or factories. 


XVI. 


Homework : 

None of the Employer’s work may be performed in the homes of 
the employees. 


XVII. 


CiiiM) Labor: 

No Manufacturer shall employ any children under the age of 
eighteen (IS) years in any shop owned by him or in which clothing 
is manufactured for him. 


XVIII. 


Discharges: 

No employee covered by this Agreement shall be discharged with¬ 
out just cause. The Union shall present all complaints of discharge 
without just cause to the Employer within two (2) working days after 
the discharge. If the complaint cannot be adjusted by mutual consent, 
it shall forthwith be submitted to the Impartial Chairman hereinafter 
designated in this Agreement for determination pursuant to the pro 
cedurc provided. The Impartial Chairman shall issue his decision 
and award within seven (7) days from the conclusion of the hearing 
of the discharge in dispute. If the Impartial Chairman finds that the 
employee was discharged without just cause, he shall order reinstate¬ 
ment and may require the payment of back pay in such amount as, in 
his judgment, the circumstances warrant. This paragraph shall not 
apply to an employee during his trial period. 
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XIX. 

GlUBVANOE AND AHlilTRA'Iii ii i I ’|l( HT.DURE : 

Any complaint, gricum. or dispute arising under, out of or relat¬ 
ing directly or indirectly !<• (lie provisions of this Agreement, or the 

interpretation or perloimo. thereof, shall, in the first instance, lu? 

taken up for adjustment h\ a representative of the Union and a repre¬ 
sentative of tile UmploM i Should they fail to agree, the matter, 
including a dispute coneenoie> the* interpretation or application of the 
arbitration provision, shall i.e referred for arbitration and final deter¬ 
mination to the Impartial ‘‘hairman of the New York men’s and hoys’ 
clothing industry to he de e nated by the Association and the Union. 
Any complaint, grievane.- <>i dispute including a dispute concerning 
the interpretation or nppheaijun of tin arbitration provision between 
a Manufacturer and a conlmeiur relating to work sent to the contractor 
by the Manufacturer shall I>.* referred for arbitration and final deter¬ 
mination to tin* suid Impaili.d Chairman. Honorable Herman A. Gray 
is hereby designated a* Impartial Chairman for the duration of this 
Agreement or until his snieiusor is named. 

The decision, order, dnerlion, or award of the Impartial Chair¬ 
man shall be final, eoncliciv.. and binding and enforceable in a court 
of competent jurisdiction. 

In addition to the po\M is which the Impartial Chairman may pos¬ 
sess pursuant to this Agn « m< nf or by operation of law, it is expressly 
agreed that in the even! "I any breach or threatened breach of this 
Agreement, the Impartial « hainuau may issue an award providing for 
a mandatory direction, pi••hdntion, order, or money damages. With¬ 
out limitation upon tin* fnn < ning, if members of the Union have been 
injured by a violation of ihi Agreement, the direction, prohibition, 
order or money damage ■•pud to the earnings of which the Union 
members were deprived m.i\ be made to run in favor of the Union. 

The parties consent that any papers, notices or process, including 
subpoenas, necessary or appioprinto to initiate or continue an arbitra¬ 
tion hereunder or to enlm... ,,r confirm an award, may be served by 
ordinary mail directed to lb. last known address of the parties or their 
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attorneys. The service of any other notice that may he required under 
the Civil Practice Law and Hides is hereby waived. 

The parties consent that all arbitration hearings shall be heard at 
the office of the Impartial Chairman located at 100 Fifth Avenue in the 
City of New York, or at such other place as the Impartial Chairman 
may designate. 

Any party or his representative may call such arbitration hearing 
on giving five (5) days’ notice to all of the interested parties. The 
Impartial Chairman, however, may call a hearing on such notice as 
he deems appropriate. 

The parties hereby expressly agree that the oath of the arbitrator 
is waived and consent that the Impartial Chairman may proceed with 
the hearing on this submission. 

Jn the event a party to arbitration shall default iu appearing before 
the Impartial Chairman, Hie latter is empowered to take the proof of 
the party appearing and render an award thereon. 

In the event of any controversy, the Manufacturer’s manufacturing 
books, vouchers, papers and records shall be available for inspection 
by duly authorized representatives of the Impartial Chairman, to be 
examined to determine amount of goods cut or being cut, made or being 
made, by or for the Manufacturer, and to ascertain the names and 
addresses of the persons doing such work, and to determine generally 
whether there is compliance with the terms of this Agreement. 

The parties agree that a judgment may be entered upon the award 
of the Impartial Chairman on application of either party. 

The laws of the State of New York shall apply in the construction 
of this Agreement and its enforcement and, except as provided other¬ 
wise herein, the provisions of the Civil Practice Law and Rules of the 
State of New York shall be applicable in any arbitration proceeding. 

The procedure established in this Agreement for the adjustment 
of disputes shall be the exclusive means for the determination of such 
disputes, including strikes, stoppages, lockouts and any and all claims, 





13 


50a 


demands and acts arising therefrom, except ns expressly provided 
otherwise in this Agreement. No proceeding or action in a court of 
law or equity or administrative tribunal shall ho initiated othei than 


COD- 


to compel arbitration or to enforce awards. This Paragraph shall 
stitutc a complete defense and ground for a stay of any action oj pio- 
cccding instituted contrary thereto. 


X. 


Stoitauks and Lockouts: 

A. The Manufacturer and the Union agree that there shall be no 
stoppages or lockouts during the term of this Agreement. The Impar¬ 
tial Chairman shall have the power to impose appropriate discipline 
for a violation of this provision. If a stoppage or lockout occurs the 
aggrieved party shall have the right to demand an immediate hearing 
before the Impartial Chairman on four (4) hours’ nonce. 

B. Anything contained in subparagraph A to the contrni} not¬ 
withstanding: 

(1) In the event that a Manufacturer violates this Agreement by 
employing Union contractors who are not registered by him as required 
by this Agreement, the Union shall be free to order a stoppage of such 
Manufacturer’s work in the shop of such unregistered contractor. 

(2) In the event that the Manufacturer violates this Agreement by 
employing a non-union contractor, the Union shall be free to take such 
action, including stoppages, as it deems appropriate to require the 
Manufacturer to cease employing non-union contractors. 

(3) In the event that either party fails to comply with the deci¬ 
sion or award of the Impartial Chairman within ten (10) days after 
service of a copy thereof, the other party shall be immediately free 
to call a strike, stoppage or lockout, as tin* case may be. 
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XXI. 


Hkcistuation of Conthactoiis : 

A. Contemporaneously with the execution of this Agreement, the 
Manufacturer shall execute a registration statement which is hereby 
made u part of this Agreement and in which the Manufacturer, among 
othci tilings, shall register the names ol all contractors to bo employed 
by him and the grades and labor cost of the garments to be made by 
such contractors. The Manufacturer shall re-register all contractors 
registered by him immediately prior to the execution of this Agree¬ 
ment, unless the Union consents to a change. The principle of regis¬ 
tration shall apply to contractors as well as to Manufacturers. 

B. The Manufacturer shall employ only such contractors as are 
registered on his registration statement and shall comply with all of 
the terms and conditions provided in such registration statement. Xo 
change shall be made in the contractors registered by the Manufac¬ 
turer, either by the release or addition of contractors, without the 
mutuul written consent of the parties, and if they cannot agree, the 
question shall be submitted to the Impartial Chairman pursuant to 
Paragraph XIX. 

C. The Manufacturer shall employ only such contractors as he 
reasonably requires to perform his work. Work in contract shops 
registered by more than one manufacturer shall be performed in the 
order of the date of its receipt by the contractor. 

I). The Manufacture]' shall be responsible for the performance 
of all of the terms of this Agreement, whether the work is performed 
bv him in his own shop or for him in the shop of a contractor. 

hj. Whenever the contractor shall tail to pay his employees on 
the usual weekly pay day (which must be at least once each week), the 
Shop Chairman and Shop Committee shall at once give notice thereof 
to the Union and the Association and, unless arrangements are made by 
the representatives of the Association and the Union with respect to 
the continuance of the work, shall at once cause the workers to cease 
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work. Tin* wages due lo the workers foi the week immediately pre¬ 
ceding such notice shall lie paid to the Union by the Manufacturer, 
or, if the work has been performed for more than one Manufacturer, 
by each Manufacturer pro rata. 

XXII. 

Social. Skcdiuty and Unemployment Insurance: 

A. The Manufacturer shall pay weekly into the Xew York Clothing 
Unemployment Fund Agency G.!Ki% of the agreed hilled price of the 
clothing manufactured for him in Xew York contract shops, and 8.04% 
of the agreed hilled price of the clothing manufactured for him in 
Xew Jersey contract shops, together with any assessments or penalties 
and interest levied by the State or Federal Governments because of 
delinquency in payment by tlie Manufacturer. The sums paid to the 
Agency shall, after the payment of administrative expenses, lie used 
hy the Agency to pay Federal Unemployment and Social Security 
taxes and State Unemployment Insurance taxes. The amount to ho 
paid by the Manufacturer to the Agency shall he subject to adjustment 
by the Impartial Chairman to the extent necessary to comply with any 
changes in the Federal or State laws relating to Social Security and 
Unemployment Insurance taxes. The Agency shall establish such 
rules and regulations relating to collection and distribution of monies 
paid to it under this Paragraph as it may deem necessary. 

R. In order to provide unemployment insurance coverage for all 
employees it is agreed that all manufacturers who are not obligated 
to comply with the New York Unemployment Insurance Law or the 
New Jersey Unemployment Insurance Law shall immediately become 
voluntarily covered under the New York Unemployment Insurance Law 
and the New Jersey Unemployment Insurance Law, as the case may 
be, and shall continue such coverage during the term of this Agree¬ 
ment. In th«' event any such Manufacturer fails to obtain such cover¬ 
age 1 , he shall he liable for the payment of unemployment insurance 
benefits to each of his employees covered by this Agreement who 
become unemployed, the amount of such benefits to be the same as the 
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employco would have received had (ho Manufacturer been covered by 
the unemployincut insurance law. Tii (ho ovoid of any disagreement 
as (o (ho amount of such honofds, (ho liialtor shall ho dolorminod by 
(ho finparlial (')iuirman pursuant to (ho provisions of Paragraph XTX 
hereof. 


XXIII. 


OULIOATIONK OF THE EmOLOVEII: 

A. Notwithstanding (ho resignation, suspension or cxplusiou of 
any member of the Association, (ho obligations of this Agreement shall 
remain in full force and oJTool, and shall ho binding upon such mem¬ 
ber for Ihe full term thereof. 

H. Unless the writ (on consent of the New York Joint Hoard has 
first boon obtained, no Employer and no person who now is or becomes 
an officer, substantial stockholder, director or partner of any Employer 
during the term of this Agreement shall become, directly or indirectly, 
interested in any clothing establishment or a subsidiary or affiliate 
thereof operating as manufacturing jobber, innnuf: during wholesaler, 
manufacturing retailor, or contractor which is not in contractual 
relationship with the New York Joint Hoard. Such consent shall not 
be unresaonably withheld. In the event that the New York Joint 
Hoard refuses to give its consent after a request therefor, tb'e Manu¬ 
facturer or the person making such request may present the matter 
as a grievance to the Impartial Chairman for his decision. For the 
purpose id enforcing this sub-paragraph H the arbitration provisions 
of this Agreement shall apply to each officer, substantial stockholder, 
director or partner of the Employer individually without limitation 
upon the applicability of the said arbitration provisions. 

(?. In the event that a Manufacturer goes out of business, such 
a Manufacturer shall, upon cessation, pay to and on behalf of its 
employees all liabilities provided under this Agreement which have 
accrued and are unpaid, including vacation pay ‘ents as herein pro¬ 
vided in an amount pro-rated for the period si’ _ the last vacation. 
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XXIV. 

More Favorable Practices: 

Any custom or practice existing in the plant of an Employer at 
the time of the execution of this Agreement more lavorahle 1o the 
employees than the provisions hereof shall he continued as heretofore. 

XXV. 

Abrkntkkism : 

The Union and the Manufacturer recognize the evil of absenteeism. 
It is therefore agreed that joint employer and union committees be set 
up in the market to cooperate in a joint effort to reduce absenteeism. 


XXVI. 


Prohibition ok Cut, Makk and Trim: 

The Manufacturer agrees that it shall not send out work for cut, 
make and trim. 


XXVII. 

Introduction of Technological Changes, etc.: 


The Union has long cooperated with employers in the introduction 
of new machinery, changes in manufacturing techniques, and techno¬ 
logical improvement in clothing plants. This policy has been estab¬ 
lished by mutual agreement, generally on a market level, between the 
Employer and the Union. Underlying such agreement has been the 
recognition of these basic conditions: grades as provided in Article 
V(|)) of this Agreement, wages of the affected workers were not to 
be reduced, and workers were not to be thrown out of employment. 
Such policy is reaffirmed and shall continue to be dependent, preferably 
by mutual agreement on a market level except that should a particular 
change have substantial repercussions in tin 1 clot hi ng industi y goner ally, 
the assent of the General Executive Hoard shall be requited. 


Subject to the foregoing conditions, the scope of the general 
arbitration clause shall remain in full force and effect and applicable 
to all covered by this Agreement. 
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XXVI1I. 

'l l mk Ore to Votk: 

N«>t wit list a ml i ni; any oilier provision hereof, employees who have 
heretofore received two hours time off to vote on Election Day shall 
he allowed time off to vote on Election Day only in conformity with tin* 
Election Law of New York as amended. 

XXIX. 

Non-disciiimination : 

It is the continuing policy of the Employer and the Union that the 
provisions of this Agreement shall he applied to all employees or 
applicants for employment without regard to race, color, religious 
creed or national origin. 

XXX. 

Skpakaiiii.ity C’lausk : 

Should any part or provision of this Agreement he rendered or 
di (luted illegal 01 an unfair labor practice by reason of any existing 
< 0 - subsequently enacted legislation or by any decree of a court of com¬ 
petent jurisdiction or by the decision of any authorized government 
agency, such invalidation of such part or provision shall not invalidate 
the remainder thereof, provided, however, upon such invalidation, the 
parties agree immediately to meet and negotiate substitute provisions 
tor such parts or provisions rendered or declared illegal or an unfair 
labor practice. 

XXXI. 

Tkhm or Auiikkmknt: 

This Agreement shall be binding upon the parties hereto and 
their successors in interest and shall be effective upon the date hereof 
, i*"d shall remain in full force and effect until June 1, 1071. I| shall 

be automatically renewed from year to year thereafter unless on or 
belore February 1, 1071 or February 1st of any year thereafter 
notice in writing, by certified mail, is given by either the Association 
or tlu 1 l nion to the other of desire to propose changes in this Agree- 
\ ""‘"1 or of intention to terminate tile same, in cither of which events 

this Agreement shall terminate upon the ensuing June 1st. 
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In Wiinkns Whereof, the parlies herein have caused llicir signa¬ 
tures to lie affixed the day and year hereinabove first written. 

New Yohk Clothing Manufacturers’ 
Association, Inc. 


By 


Herman Soifkr 

President 


By 


Wm. P. Goldman 

Treasurer 


By . 

Amalgamated Clothing Workers of 
America 

By l :.-. i V.J'.O((.' /. ?. f * .' f/\ 

, / Louis Hollander 


Vincent Lacapria 


New York Joint Board of the 
Amalgamated Clothing Workers of 
America 


By 

By 


Louis Hollander 


Vincent Lacapria 




Accepted by: 
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SUPPLEMENT A 

Vacations, lloi.m'Ys ani> Health Center 

I. 

The following provisions shall apply to all employees nKluclin^ 
employees Of exclusive contraelors hut shall not apply « ) 

ail( l clerical employees ami (2) employees of contractors other than 

exclusive contractors: 

A. Vacations: 

1 Vtimlion Period. 

. It is mutually agreed that there shall he the foll«w*m« vucatmri 
periods for employees entitled to vacation pay as l.ercinnlUi p.ovuled. 

(a) The Summer Vacation Period, which shall he the first two (2) 

.. i j* t..i v 4i,., (irst to he the week in which July 4tli 

“^‘".pon Umo other .wo (2) consecutive <•««»* "» 

months, and 

( h) The Christmas Vacation Period, which shall he the week m 
which Christmas Day falls in each yeai. 

M l„ t h „ event that n.paid holiday Ml* tritliii. « vncnlion period, 
01 „,,| „er* enlitlrd to holiday l.»y «hall be entitled to such holiday W 
: mention pny hereinafter provulod. If the ta b 

Ids down hi* plant vacation pur,.,”v 

,io| entitled to vilcalion pay or who arc not riililh • ■ ■ 

f( „. ...lire period of the nhnldown shall he considered on n hiy-oft 

Indus for the period during whirl, they do not ... ... 

2. Eligibility avd Pay. 

(a) For the Summer Vacation Period. 

(11 All employees who have been on the payroll of the Employer 
for „V Iron! ,TW months prior to the commencement of the Sommer 
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A ocalion I’eriod, and, except as hereinafter provided, who are on such 
payroll at llic commencement of the Summit Vacation Period are eligi 
hie lor a paid Summit Vacation. An employee otherwise eligible 
lor a paid Summer Vacation shall not he deemed ineligible because 
ot the fact that lie is temporarily laid off or ill at the commencement of 
the Summer Vocation Period. The Impartial Chairman is expressly 
empowered to determine in accordance with the arbitration procedure 
provided in this Agreement whether an employee, discharged prior to 
the commencement of a Summer Vacation Period but otherwise eligible 
for a paid Summer Vacation, shall be entitled to Summer Vacation pay. 

(2) 1 he amount of each employee’s Summer Vacation pay shall 
be determined in the manner set forth in this Sub-paragraph, ‘if the 
employee has been on the payroll of the Employer: 

(i) Six (6) months but less than nine (•)) months, he shall receive 
one-half of one week’s pay; 

(ii) Nine (9) months but less than one (1) year, he shall receive 
three-fourths of one week’s pay; 

(iii) One year or more, he shall receive two (2) week’s pay. 

(3) (i) First Week: In the case of the hourly and weekly em¬ 
ployees, one week’s Summer Vacation I’ay shall be the employee’s 
cut tent regular weekly rate. In the case of piece work employees, one 
week’s Summer Vacation pay shall be forty (40) times the individual 
employee’s straight time average hourly earnings for the four (4) con¬ 
secutive busiest weeks of the Summer Vacation year. If an employee 
did not work in each of said four (4) weeks, his Summer Vacation pay 
shall be forty (40) times his straight time average hourly earnings for 
the lour (4) busiest consecutive weeks of the vacation year in which 
lie did work all four (4) weeks. 

(n) Second Week: An eligible employee who has worked not less 
than 1200 hours in the 12 months beginning June 1st in the previous 
calendar year and ending May 31st in the current vacation year shall 
receive for his second week’s vacation pay the same amount as the 
employee’s vacation pay for the first week. 
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I'W eligible; employees who worked less than 1200 hours during 
the entire aforesaid twelve (12) months period, the second week’s 
vacation pay shall he two and one-half per cent (2(4%) of the em¬ 
ployee’s straight time earnings in the twelve (12) months beginning 
June 1st in the previous calendar year and ending .May 31st in the 
current vacation year. 

(b) For the Christmas Vacation Period. 

(1) All employees who have been on the payroll of the Employer 
one year or more prior to December 1st and except as hereinafter pro¬ 
vided, who are on such payroll at the commencement of the Christmas 
vacation period are eligible for a paid Christmas vacation. An employee 
otherwise eligible for a paid Christmas Vacation shall not be deemed 
ineligible because of the fact that he is temporarily laid off or ill at 
the commencement of the Christmas Vacation Period. The Impartial 
Chairman is expressly empowered to determine in accordance with the 
arbitration procedure provided in this Agreement whether an employee, 
discharged prior to the commencement of a Christmas Vacation Period 
but otherwise eligible for a paid Christmas Vacation, shall be entitled 
to Christinas Vacation pay. 

(2) The amount of each employee’s vacation pay for the Christmas 
vacation period shall be determined in the manner set forth in this 
sub-paragraph. 

(i) an employee who has worked not less than 1200 hours in the 
entire aforesaid twelve (12) months period, 

(a) if an hourly or weekly employee, he shall receive his current 
rate less one-lmlf the wage ii,crease, if any, paid on June 1st of the 
current vacation year, 

(b) if a piece worker employee, he shall receive forty (40) times 
his straight time average hourly earnings for the four (4) consecutive 
busiest weeks of the current vacation year, beginning December 1st 
in the previous calendar year and ending November 30th in the current 
vacation year which uve ge hourly earnings shall be adjusted by 
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one-half of the wugc increase, if any, paid on June 1st of the current 
vacation year. 

(ii) an employee who worked less than 1200 hours in the entire 
aforesaid twelve (12) months period shall receive two and one half 
percent (2 l /.%) of his straight time earnings in llio twelve (12) months 
beginning December 1st in the previous calendar year and ending 
November 30th in the current vacation year. 

3. Time of Payment. 

Vacation pay as hereinabove provided shall be paid on the pay 
day immediately preceding the vacation period. An employee who 
has been in the employ of the Employer a sufficient length of time to 
have earned vacations as herein set forth, but whose employment has 
been terminated because of termination of business or the closing of a 
plant shall be entitled to vacation pay prorated as of the date of 
termination of employment. 

4. It is agreed that for the 19(58 Summer Vacation, vacation pay 
for the second week shall be calculated and paid in accordance with 
previous practice. 

B. Holidays: 

1. (a) All employees shall be entitled to the following seven 
holidays with pay: New Year’s Day, Washington’s Birthday, Memo¬ 
rial Day, July 4th, Labor Day, Thanksgiving Day and Christmas Day. 

(b) Should any of these holidays fall on a Sunday, the day cele¬ 
brated as such shall be considered the holiday. New Year’s Day, Wash¬ 
ington’s Birthday, Memorial Day, duly 4th, Labor Day, Thanksgiving 
Day, Christmas Day shall be paid for irrespective of the day of the 
week in which the holiday falls. 

2. In the case of hourly and weekly employees the pay for each 
holiday shall be one-fifth (1/5) of the employee’s current regular 
weekly rate. In the case of piece workers the employee’s pay for each 
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holiday shall he eight (8) times the employee's straight time average 
hourly earnings as such earnings wore computed for the purpose of 
determining the first week’s vacation pay for the vacation period imme¬ 
diately preceding such holiday. 

3. Notwithstanding the provisions of this Paragraph, it is under¬ 
stood that holiday pay shall not he paid any employees if the Em¬ 
ployer's factory is shut down in all his manufacturing departments for 
live (5) consecutive weeks as follows: 

(a) The entire two (2) weeks immediately preceding the week in 
which such paid holiday occurs; and 

(b) The entire week during which such paid holiday occurs; and 

(c) The entire two (2) weeks immediately following the week in 
which such paid holiday occurs. 

4. Any worker who is absent from work without reasonable excuse 
on the work day before or the work day after a holiday shall not be 
entitled to holiday pay. 

C. Sidnky Hillman Health Center: 

The manufacturer agrees to contribute five-sixteenths of one per 
cent (5/1 (> of \ r / ) of the payroll monthly to the Sidney Hillman Health 
Center, Inc., said monies to be used to provide health and medical 
services to the employees, subject to such rules and regulations as 
the said Health Center may adopt. 

II. 

The following provisions shall apply to office and clerical em¬ 
ployees : 

A. Vacations: 

1. All office and clerical employees who are on the payroll at the 
commencement of the Summer vacation period as defined in Sub- 
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division T of the Supplement shall receive the following vacation with 
jtiiy in the Hummer vacation period: 

If employed six (6) months hut less than one (1) year prior 
to the commencement of the vacation period, one (1) week’s vaca¬ 
tion with pay; 

If employed one (1) year or over prior to the commencement 
of the vacation period, two (2) weeks’ vacation with pay. 

2. All oflice and clerical employees who have been on the payroll 
ol the Employer one (1) year or more prior to December 1st, and who 
have not quit their employment between December 1st and the com¬ 
mencement of the Christmas Vacation period as defined in Subdivision 
I of this Supplement shall receive one (1) week’s vacation with pay 
in the Christmas Vacation period. 

B. Holidays: 

AJ1 office and clerical employees shall receive the following holidays 
with pay: 

New Yeur’s Day July 4th 

Washington’s Birthday Labor Day 

Decoration Day Thanksgiving Day 

Christmas, 

and such other holidays as the Manufacturer has customarily observed 
by closing its oflice. 

C . Sidney Hillman Health Cknteii: 

The Manufacturer agrees to contribute monthly to the Sidney Hill¬ 
man Health (enter, Inc. five-sixteenths of one per cent (b it! of ) 
of the payroll of office ami clerical employees who, the Union advises, 
have joined the Sidney Hillman Health Center, Inc., said contribution 
to be used to provide health and medical services subject 1o such 
rules and regulations as the said Health Center may adopt. 






27 


63a 


III. 

The following provisions shall apply to employees of contractors 
otlior than exclusive contractors: 

A. The Fund: 

1. The fund heretofore known as the “New York Joint Hoard 
Vacation, Holiday and Health Center Fund” has been renamed the 
“New York Joint Hoard Vacation Holiday and Health Center Fund” 
(herein called the “Fund”) and is hereby continued. 

2. Each manufacturer shall pay into the Fund a sum equal to 
7.%9f of the contract price of all garments manufactured for him by 
contractors (other than exclusive contractors) for the purpose of pro¬ 
viding funds to pay vacation and holiday pay to employees of such 
contractors. The foregoing rates shall be subject to redetermination 
by agreement of the New York Joint Board and the Association, or by 
the Impartial Chairman, for subsequent years of this agreement. 
Payments shall be made weekly on the basis of contractors’ bills 
submitted during tl e preceding week. 

3. The Final shall be organized and administered as follows: 

(a) The Fund shall bo received, held and administered by a com¬ 
mittee consisting of six (G) representatives of the New York Joint 
Hoard designated by it, five (5) representatives of the Manufacturers 
designated by the Association, and one (1) representative of the 
Greater Clothing Contractors Association designated by said Associa¬ 
tion. The Committee may make all necessary and appropriate rules 
and regulations for its government, not inconsistent with the provisions 
of this agreement. In the event of any disagreement the matter shall 
be submitted to the Impartial Chairman as any other dispute hereunder. 

(b) The monies paid into the Fund pursuant to Subparagraph 2 
hereof during each 12 months period ending June 1st of each year 
shall be used and applied by the Committee for the following purposes: 

(1) To pay or provide for the payment of the cost of ad¬ 
ministering the Fund during such 12 months period. 
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(2) „ To W or I ,rovi | 1(> for the payment of holiday pay for 
seven (7) holidays as designated in this agreement falling within 
such 12 months period to employees of coni motors (other than 
exclusive contractors), in such amounts and in accordance with 
such eligibility requirements as the committee may determine. 

(3) To pay or provide for the payment of vacation pay for 
the employees of contractors (other than exclusive contractors), 
in such amounts and in accordance with such eligibility require¬ 
ments ns the committee may determine. 

(4) To set up adequate reserves at such times and in such 
amounts us the Committee may determine. 

(5) If a surplus ronmins after paying or providing for the 
payment of the items referred to in clauses (1), (2), (3) and (4), 
such surplus may be distributed among the contributing manu¬ 
facturers at such times and in such amounts as the Committee 
may determine. 

(c) Neither the Manufacturer nor the Union shall have any right, 
title or interest in or to the Fund or any part thereof, except the right 
of a manufacturer to his pro rata share of the surplus, if any, declared 
by the committee pursuant to clause (4) of sub-paragraph (b), nor 
shall any employee employed by contractors have any right, title or 
interest under the provisions of this supplement against any manufac¬ 
turer or contractor, the manufacturer’s payments to the Fund, or in 
or to the Fund itself or any part thereof, except the right of an eligible 
employee to vacation and holiday pay as determined by the committee. 

IV. 

The question of providing vacation benefits to non permanent 
cutters and shipping clerks shall be studied by a committee consisting 
of three representatives designated by the Union and three repre¬ 
sentatives designated by the Association. 

In the event that the committee has not reached an agreement by 
August 1, 19(18, unless the time is extended by mutual consent of tin- 
parties, the matter shall be submitted for decision by (be Impartial 
Chairman. Any agreement reached or decision by the Impartial 
Chairman shall become effective as of June 3, 19CS and any such agree¬ 
ment or decision shall be deemed incorporated in the agreement. 
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SUPPLEMENT B 

Amalgamated Insurance Fund 
Insurance & Retirement 


SUPPLEMENTAL AGREEMENT dated as of .June 1 , l!)CS I,, 
tween 

(herein called the “Employer”) and 

of the Amaummatkd Clothing Workers ok 
Amkiiua (herein called the “Union”). 


Witne8seth : 


A\ iikrkas, the Employer and the Union have executed a Collective 
Bargaining Agreement (herein called the “Collective Bargaining 
Agreement ’) which is now in lull force and effect, and 

WhkkI'.as, the Employer has agreed to contribute sums of money 
equal to a stated percentage of its payroll to a fund or funds to be used 
to provide pensions or other retirement benefits, life, medical care 
hospitalization, accident and health insurance, and other insurance 
benefits, to employees employed in the men’s and boys’ clothing indus¬ 
try including medical care and hospitalization for the families of such 
employees and an educational assistance program for eligible children 
O such employees, and to execute a supplemental agreement in the 
form ot this Supplemental Agreement providing for such contributions 
and the application thereof, and 


A\ 111. ns as, (he Employer has heretofore entered into one or more 
prior supplemental agreements with the Union for the purpose of 
providing funds for certain of the above described benefits, and 


Wukiikas, it is 
shall supersede all 
dune 1, lflfjfi; 


tin- intention that this Supplemental Agreement 
prior supplemental agreements from and after 
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Now, thkiikwimr, in consul, Till ion of tin* promises the i;„i„ n ;m ,| ( | K . 
hmip oyer agree that ||„. Collective Hargaining Agreement si ,.,11 be 
supplemented as tollows: 

1. Definitions: 

(a) The term ‘Vi,,,,I,of II,r Em,,layer” „» h , lhis s 

W a' h S' V ‘,.."" ° r ‘■■■■0!<-y.-.s af II,„ E„,|,l„y,m 

” " lha collec'liy,, h„i K „„„„ K ami lived liy II,e Collcdivc liai aainii,.- 
Agi cement, including; employees during; their trial period. 

2 This Supplemental Agreement shall supersede all prior supple- 

T 1,r,l ‘ r 30 > JJW8; Provided, how- 

(i, that all sums ot in, paid or payable l.v the Employer under 

,,,,y l ,nor s, 'PPlcmentnl agreement to the Trustees designated in one 
or more Agreements and j lech,rations of Trust which nooompanied, 
“e |,al ' 1 ol - S,,M| I"' 1 " 1, supplemental agreements (insofar 

•' l ,a, t °» “wl* s "'»* money so paid to said Trustees have not 
been expended or applied by said Trustees in accordance with the 
piOMsmns of said prior supplemental agreements and prior a-ree- 
nonts and declarations of trust) shall be applied by the said Trustees 
to the purposes set forth and provided for in said prior supplemental 
agreements and agreements and declarations of trust, and subject 
to the provisions therein contained. 

3. A Commencing on the pay day for the week of June .1 intis 
and weekly thereafter until September 50, 19(18, the Employer shall 
pay to the Trustees nine and one half (()'/,%) per cent of the gross 
wages payable for each pay period to all the employees of the Employer 
Kxcept as provided in and subject to the provisions of Paragraph JC 
of the said Agreement and Declaration of Trust, the siid'«)■" of 

gross wages shall he credited to the Retirement Fund and to the Social 
Insurance Fund as follows: 

0) 5.4% of gross wages shall be credited to the Retirement 
r und, 

(ii) 4.1% of gross wages shall be credited to the Social In 
surance Fund, 
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On) I he 1 orni “gross wages” moans all of the wages of Urn 
ranployce as defined in paragraph (a) hereof including cost of 
living bonuses but exclu.ling vacation and holiday pay. 

<’“'""wnpii.fi: on the pay day for tin- week of September .!(>. 
• b. , and weekly thereafter, (lie Kmployer shall ]»ay to the Trustees 
(berematter called “Trustees”) designated under an Agreement and 
eel.nation of rnist, as most recently amended as of June 1, l«)(kS 
the terms and provisions of which Agreement and Declaration of Trust 
arc herein specifically incorporated by reference, eight ami seven- 
entl.s per cent (8.i‘.) of the gross wages payable for each period 

,0 " 1 , r* ° f <l "‘ as provided in and 

mi *ject to the provisions o| I’aragi aphs 1C and ID of the said \<nei- 

!"ent declaration of Trust, the said of gross wages shall 

remitted to the Retirement Fund and to the Social Insurance Fund 
as follows: 

F uJ a) 4 ' >r/r KT ° SS s,laI1 credited to the Retirement 

(h) 4 2'/' of gross wages shall be credited to the Social Insur¬ 
ance I' und, 

(c) The term “gross wages” means all of the wages of the 
employees (as defined in subparagraph (a) hereof) including cost 
of living bonuses, and vacation and holiday pay. 

('.All of the foregoing Mims shall be administered and expended 
>> the I rustees pursuant to the provisions of the said Agreement and 
Declaration ot trust as amended as of June 1, l'IGH, for the purpose of 
piov'ding benefits upon their retirement, and life, accident and health 
insurance, and such other forms of group insurance for medical care 
1 ''osjatalixat.nil as the Trustees may reasonably determine, to cm- 
phnecs employed by the Kmplo.ver, and employees emploved bv other 
Employers, including affiliates of the Amalgamated Clothing Workers 
ol America (herein called the “Amalgamated”), for whom contribu- 
fions are made to the Amalgamated Insurance Fund in the amounts 
set forth in this l aragrapli, all of whom are numbers of the group 
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embraced within Ihe general plan in the men’s and huvs’ clothing in¬ 
dustry, and also to provide medical care and hospitalization for the 
families of such employees, and educational assistance for the eligible 
children of such employees. 

4. The Employer shall furnish to the Trustees, upon request, such 
information and reports as they may require in the performance of 
their duties under any of the agreements and declarations of trust. The 
Trustees, or any authorized agent or representative of the Trustees, 
shall have the right at all reasonable times during business hours to 
enter upon the promises of the Employer and to examine and copy 
such of the books, records, papers and reports of the Employer as may 
he necessary to permit the Trustees to determine whether the Em¬ 
ployer is fully complying with the provisions of Paragraph 3 hereof. 

•>. No employee or member of hi^family shall have the option to 
receive instead of the benefits provided for by any of the agreements 
and declarations of trust any part of the contributions of the Employer 
No employee or member of his family shall have the right to assign n» 
benefits to which he may be or become entitled under any of the agree¬ 
ments and declarations of trust or to receive a cash consideration in 
lieu of such benefits either upon termination of the trust therein created, 
or through severance of employment or otherwise. 

(i. During the term of this Supplemental Agreement the Union 
obligates itself to enter into no contract or agreement whereby any 
employer engaged in the men’s and boys’ clothing industry will not 
be obligated to pay the amount required to be paid to the Trustees as 
set forth in Paragraph 3 hereof to provide 4 the benefits herein set 
forth. During the term of this Supplemental Agreement the Union 
agrees to insert a clause in all of its collective bargaining agreements 
with Employers engaged in the men’s and boys’ clothing industry, 
to the effect that the Emplovcr shall pay to the Trustees under the 
Ag reement and Declaration of Trust, as amended, the sums set forth 
in Paragraph 3 hereof (as the same may from time to time be modified 
according to the terms hereof), to be applied under the Agreement 
and Declaration of Trust, as amended. This Paragraph may be waived 
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as to oik* or more* Employers by an instrument in writing executed 
by the Clothing Manufacturers Association of the United States of 
America and the Amalgamated and approved by the Hoard of Directors 
of the Clothing Manufacturers Association of the United States of 
America and the General Executive Hoard of the Amalgamated. With 
respect to Employers who are under the jurisdiction of the Chicago 
.loint Hoard of the Amalgamated, this Paragraph may be complied 
with by executing the Chicago Supplemental Agreement referred 1o 
in tin* aforementioned Agreement and Declaration of Trust. 

7. (A) This Supplemental Agreement and the Collective Bar¬ 
gaining Agreement and tin* Agreement and Declaration of Trust shall 
be construed as a single document, and all of tin* provisions of the 
Collective Bargaining Agreement relating to the administration and 
enforcement thereof shall apply to the administration and enforcement 
of this Supplemental Agreement, provided however that any contro¬ 
versy, claim, complaint, grievance or dispute between the parties 
hereto arising out of or relating to the provisions of this Supplemental 
Agreement or the interpretation, breach, application or performance 
thereof, shall be referred by the Union, the Trustees or the Employer 
for arbitration and determination as hereinafter provided: 

(1) If, by the terms of the Collective Bargaining Agreement, 
a named individual, or his designee, is designated as the Arbitrator 
thereunder, such named individual or his designee is hereby desig¬ 
nated as the Arbitrator under this Supplemental Agreement. 

(2) In the event the Collective Bargaining Agreement does not 
designate a named individual as the Arbitrator, then the Arbitrator 
shall be designated in writing by the Employer and the Union. 
If the Employer and Union cannot agree on the Arbitrator, lie shall 
he appointed forthwith by the American Arbitration Association 
on the application of the Union or tin* Employer or the Trustees. 

(3) The powers of the Arbitrator and the procedures for 
Arbitration hereunder shall be as hereinafter provided. The deci¬ 
sion, order, direction, award or action of the Arbitrator shall be 
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filial, conclusive, binding and enforceable in a court of competent 
jurisdiction. 

In addition to the power which the Arbitrator may possess pur¬ 
suant to tlie within Supplemental Agreement or by operation of 
law, in the event of any bleach or threatened breach of this Supple¬ 
mental Agreement, the Arbitrator, after a hearing, may issue an 
award providing for a mandatory direction or prohibition. 

The parties consent that any papers, notices or processes, 
including subpoenas, necessary or appropriate to initiate or con¬ 
tinue an arbitration hereunder to enforce, confirm, vacate or modify 
an award, may be served by certified mail directed to the last known 
address of the Employer, the Union and the Trustees. 

The Union or the Kmployer or the Trustees may call such 
arbitration hearing by giving (f>) days notice by certified mail or 
two (li) days notice by telegram to the other parties. Tin* Arbitra¬ 
tor, however, if he deems it appropriate, may call a hearing on 
shorter notice, 'flic parties consent that arbitration hearings shall 
he heard at such place as the Arbitrator may designate. 

Tin* parties agree that the oath of the Arbitrator is waived and 
consent that he may proceed with the hearing on the submission. 
In the event a party to arbitration should default in appearing 
before the Arbitrator, Ihe Arbitrator is hereby empowered to take 
the proof of the party or parties appearing and render an award 
thereon. 

The Employer's pertinent books, vouchers, papers and records 
shall be available for examination by duly authorized representa¬ 
tives of the Arbitrator to determine whether there is full com¬ 
pliance with the terms of this Supplemental Agreement. 

(B) In the event that the Union receives written notice from one 
or more of the Trustees designated by the Trustees for that purpose, 
that the Employer has failed to pay in full any sum due the Trustees 
under paragraph 3 hereof and that such failure has continued for five 
(5) days, the Union may direct its members to discontinue work in the 
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plant „r the Employer ami to discontinue work upon clothing being 
manuI'aclarc'd for the Employer by contractors until all sums due from 
the Employer under paragraph 3 hereof have been paid in full. The 
remedy provided for in this subparagraph shall be in addition to ull 
other remedies available to the Union and to the Trustees and may be 
exercised by the Union, anything in the Collective Bargaining Agree¬ 
ment to the contrary notwithstanding. Payment by the Employer under 
protest shall be without prejudice to his right to contest the correctness 
of the Trustees’ demand. 

(C) The Trustees, in their own names as Trustees, may also 
institute or intervene in any proceeding at law, in equity or in bank¬ 
ruptcy for the purpose of effectuating the collection of any sums due 
to them from the Employer under the provisions of paragraph 3 
hereof. 

8. In the event that legislation is enacted by the Federal Govern¬ 
ment levying n tax or other exaction upon the Employer for the 
purpose of establishing a federally administered system of life, health, 
accident, medical care or hospitalization insurance under which the 
employees of the Employer are insured, the Employer shall be credited 
against the sums payable under paragraph 3 hereof for each pay period, 
with the amount of such tax or exaction, payable by him for such pay 
period, provided that the amount of such credit shall in no event exceed 
the amount required to be paid at that time to provide the benefits 
other than retirement. 

The Health Insurance lor the Aged Act (known as Medicare) as 
enacted on July 30, is not legislation within the scope of this 

paragraph, and the Employer is not entitled to any credit against the 
sums payable ruder paragraph 3 hereof for any payments made to 
support the programs and/or benefits provided lor in the said Act. 

fl. The provisions of this Supplemental Agreement shall remain 
in full force and effect for the full term of the Collective Bargaining 
Agreement ami of any extensions or renewals thereot, but shall lei mi¬ 
nute and come to an end with the Collective Bargaining Agreement 
or any extension or renewal thereof, or prior thereto by an instru- 
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incut in writing executed by the (Mottling Manufacturers Association 
of tlie United States of America and tile Amalgamated and approved 
by the Board of Directors of the Clothing Manufacturers Association 
of the United States of America and tin* General Executive Board of 
the Amalgamated. 

10. The primary purpose of this Supplemental Agreement and the 
said Agreement and Declaration of Trust being to provide a practical 
plan for benefits upon their retirement, and life, accident and health 
insurance, and other benefits for employees and their families as herein 
and therein provided, it is understood that the iorm of the plan, and 
of this Supplemental Agreement and of the Agreement and Declaration 
of Trust, shall not give rise to a literal or formal interpretation or 
construction; such interpretation or construction shall be placed on 
this Supplemental Agreement, and the Agreement and Declaration of 
Trust as will assist in the functioning of the plan, for the benefit of 
employees, and their families, regardless of form. 

11. In no event will the Employer be entitled to the return of any 
part of any contribution made hereunder. 

12. Regardless of the date on which the within Supplemental 
Agreement shall be executed, the within Supplemental Agreement shall 
be effective as of September 30, 1968 with the same force and effect as 
if it had been actually executed on that date. 

I.'t. Neither the execution of this Supplemental Agreement nor 
any provision herein contained, or contained in any other agreement 
affecting the same, shall be deemed to release the Employer trorn any 
contribution or contributions provided for in any prior supplemental 
agreement or agreements, and which have become due and payable 
to the Trustees referrd to in any such supplemental agreement or 
agreements, and not yet paid to such Trustees. 
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Tn Witnkss Whereof, the parties. hereto have caused this Supple- 
mental Agreement to be executed by their duly authorized representa¬ 
tives as of the day and year first above written. 


Employer 


liy 


Title 


New Youk Joint Board of the 
Amalgamated Clothing Workers of America 


By 


Title 


Aildress of Employer: 


Street 


City and State 
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SUPPLEMENT C 

LICENSE AGREEMENT made as of tlio day of , 19C , 

between New Yoiik Joint Board of the Amalgamated Clgthino 
Workers ok America (hereinafter called the “Licensor”) and/or (lie 
Amalgamated Clothing Workers of America, 15 Union Square, New 
York, New York (herein called the “Amalgamated”), and the Em¬ 
ployer (herein called the “Licensee”). 

Whereas, the Amalgamated, a labor organization, has designed, 
adopted, copyrighted and registered and is now the owner of labels 
for the identification of men’s and boys’ clothing which is the product 
of the labor of its members, a facsimile of which is as follows: 



The foregoing labels are herein referred to severally as the “suit 
label”, “garment label” and the “trouser label” and collectively as 
the “labels”; and 

Whereas, the Amalgamated has authorized the Licensor, if any, 
to enter into this License Agreement; and 

Whereas, the Licensee, a manufacturer of men’s and/or boys’ 
clothing, is in contractual relations with the Licensor and/or the 
Amalgamated under a collective bargaining agreement in which the 
Licensee has agreed to affix copies of the labels to men’s and boys’ 
clothing manufactured by the Licensee to identify such clothing as 
the product of members of the Amalgamated and to meet the demand 
of the consuming public. 
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Now, tiikukkokk, (ho Licensor and/or the Amalgamated and Hie 
Licensee agree as follows: 


1. The Licensor and/or the Amalgamated grants the Licensee a 
non-exclusive and lion-assignable license to affix copies of the labels 
supplied by the Amalgamated to men’s and boys’ clothing manu¬ 
factured by the Licensee only for its own, use or the use of any other 
manufacturer licensed by the Licensor, the Amalgamated, or any of 
its affiliates; or, for the Licensee by contractors registered by the 
Licensee puisu.mt to the provisions of the said collective bargaining 
agreement. This License shall not extend to any garments manu¬ 
factured by the Licensee or by its registered contractors for any other 
manufacturer not licensed by the Licensor, the Amalgamated or any 
of its affiliates. 

2. the Licensee shall affix copies of the labels to all appropriate 
garments as follows: 

(a) a copy of the suit or garment label to every coat forming 
<t pait ol a suit and to every sport coat, topcoat, and overcoat, and 

(b) a copy of the trouser label to every pair of single pant- 
(but not to pants forming a part of a suit) manufactured by the 
Licensee or for the Licensee by registered contractors. 

3. The Licensee shall cause all copies of labels supplied by the 
Amalgamated to be sewed to the garments to which they are affixed 
by machine (and not by hand) during the process of construction. 
The Licensee shall not deliver any copies of the label or permit them 
to be delivered to any retailer or other person except, as parts of 
the garments to which they have been affixed in the factory of the 
Licensee or the Licensee’s contractors. 

4. The Amalgamated shall supply the Licensee with copies of 
labels in such quantities as the production of the Licensee requires. 

5. Promptly upon receipt of bills therefor from the Amalgamated, 
the Licensee shall pay the Amalgamated for copies of suit or garment 
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labels delivered !o the Licensee at $2.00 per thousand and 
labels at $1.00 per thousand. 


trouser 


6. The Licensee shall not copy the labels, cause them to be copied, 
or obtain copies thereof except from the Amalgamated pursuant to 
the provisions of this Agreement. 


7. This License Agreement, shall automatically terminate, without 
notice from the Amalgamated and the right of the Licensee to use the 
labels shall immediately cease in the event that: 

(a) The existing collective bargaining agreement between the 
parties terminates by lapse of time or otherwise and is not ex¬ 
tended or renewed, with or without modifications; or 

(1>) 1 he General Officers ot the Amalgamated determine that 
the Licensee has violated any of the terms or conditions of employ¬ 
ment provided in the aforesaid collective bargaining agreement 
or the terms of this License Agreement. However, the right of 
the Licensee to use the label shall not be terminated until an 
opportunity is given to the Licensee to appear and be heard before 
the General Officers of the Amalgamated. 

8. In the event of the termination of this License Agreement, the 
Licensee shall forthwith deliver to the Amalgamated all copies of 
labels then in the Licensee’s possession or control. 


9. The exclusive right to institute legal proceedings for any 
unauthorized use of the labels shall remain in the Amalgamated, but 
the Amalgamated shall not be liable to the Licensee for any failure 
to institute such proceedings. 
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In Witness Whereon, the parties have hereunto set their hands 
and seals ns of the day and year first above written. 


New Yohk Joint Board of the 
Amaiajamated Clotjiino Workers ok America, 
Licensor 


By 


Licensee 


By 


Approved: 

Amalgamated Clothing Workers ok America 


By 



% 






SCHEDULE A 


The following arc the wage increases for employees of manufac¬ 
turer;! of single pants: 

1. Effective .June 3, 1008, the Employer shall grant a wage in¬ 
crease of seventeen and one-half cents (17.-V) per hour to all employees 
employed on a forty hour week and nineteen and four tenths (10.4^‘) 
per hour to employees employed on a thirty-six hour week. 

2. Effective September 1, 19G0, the employer shall grant a wage 
increase of fifteen cents (lf>f) per hour to all employees employed on 
a forty hour week and sixteen and six tenths (iG.G<*) per hour to 
employees employed on a thirty-six hour week. 

3. The wage increases to be effective in 1970 will be mutually 
agreed upon between the parties. 
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MEMORANDUM OF UNDERSTANDING between the New 
York Clothing Manufacturers’ Association, Inc. (herein referred to 
ns the Association) and the New York Joint Board of the Amai/ia- 
mateo Clothing Workkrs of Ameiuca (herein referred to as the 
Union). 

With reference to tlie agreement entered into between us today, 
the parties agrees as follows: 

1. An alternate holiday with pay may he substituted for Wash¬ 
ington’s Birthday by agreement between the parties subject to the 
approval of the National Ollice of the Amalgamated Clothing Workers 
of America. 

2. It is the intent of the parties with respect to Article XXVTI 
that the introduction of perforated or duplicate patterns on body 
cloth is a change having substantial repercussions in the clothing 
industry generally so as to require the prior assent of the General 
Executive Board of the Amalgamated Clothing Workers of America. 
Perforated or duplicate patterns on body linings are not included in 
the foregoing limitation. 

3. Anything to the contrary notwithstanding contained in Sup¬ 
plement A of the aforesaid Agreement, the Union shall have the right 
to present to the Employer the question of vucation pay for the 
Christmas vacation period on behalf of an employee who does not 
qualify for same because he was employed after December 1st but 
prior to Christmas Day during the previous calendar year. If agree¬ 
ment between the Union and the Employer is not reached the Impartial 
Chairman is expressly empowered to settled said matter. 

Dated: New York, June 1, 19G8. 

New York Clothing Manufacturers’ Association, Inc. 

By 

New York Joint Board of tiif. Amalgamated Clothing 
Workers of America 

By Vincent Lacapkia 

By Louis IIoli-ander 
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PLAINTIFF'S EXHIBIT 4 - LETTER DATED DECEMBER 30, 1971 

OFFICE OF THE IMPARTIAL CHAIRMAN 

( JWcn , £ (ttluil|uiij (Jlufrustrg 


HERMAN A. GRAY 

IMAAHTlAk tHAlMMAH 


NEW YORK MARKET 

lOO FIFTH AVENUE. NEW YORK. N. Y. lOOl 1 
Room BOO Tel. 2BB-6BOO 
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December 30, 1970 


Mr. Mike Daroff 

Botany Industries Inc. Re: Botany Industries Inc. 

1290 Ave. of the Americas 
N.Y. N.Y. 10019 


Dear Mr. Daroff: 


\ At the request of the New York Joint Board, 

A.C.W.A., I have scheduled a hearing in a matter involving 
the above, for Wednesday, January 6, 1971, at 2:00 P.M. at 
my office, 100 Fifth Avenue, New York City on the 5th floor. 

k Please be present. 

• • 

* . 




Ml iiM/SH i% 

, •* ... »*.i • 


l>.*\ 




U * i. 4 


• .. V* .» • .* ♦ • 

.**«».» ••• /'.V. Ni ii • I. V' 


Yours truly, 



Impartial Chairman 


r 

/ 


/ 
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PLAINTIFF'S EXHIBIT 5 - LETTER DATED JANUARY 5, 1971 

W., G. &. M. 


January 5, 1971 


Mr. Herman A. Cray 
Office of the Impartial Cha 
Men'o Clothing Industry 
100 Fifth Avenue 
Kew York, New York 1001l 



Rp: 


Botany Inc 
Levinaohn/r 


Inc. and 



Deur Mr. Gray: 

Wa are tha attorneya^for^Botany Industries, Inc. Your 

letter of Dccenber 30, 1970 scheduling a hearing at the request 

• --»i * r> i» a Lj your office on Wednesday, 

to us. 


JL« l LUl JL MVfc t ~ w v ~ -■ -■ 

of the New York Joint BoardLArC-. 


- - i 

January 6 at 2 p.m., has been rd 


\ 

fierrb 


>pear on behalf of our client. 


We have been requester \to -- - — 

However, wo wluh to make clear t^ are unaware of any out- 
standing losue« or grievances subject to arbitration between ..otuny 
Industries, Inc. and the New York Joljit Board. Until wo aro 
apprised of the issues about which Jthle hearing has been called, 
and have adequate time to a ocert plp^the facts concerning t *.a 
and make other adequate prepUmlJ^na, wc shall not be prepared to 
proceed to a hearing before you eqSqcrning them. 

We shall arrange to have in attendance a stenographer 
and request that a stenographic record of this hearing be nmte. 

Very truly yours, 


WEIL, G0TS11AL & MANGES 


CAS/cp 


By 

Carl A. Schwarz, Jr. 
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PLAINTIFF'S EXHIBIT 6 - ARBITRATORS AWARD 


! Tn the Matter of Lho Arbitration 


Between 


BOTANY INDUSTRIES, INC. 


THE NEW YORK JOINT BOARD OF THE 

AMALGAMATED CLOTHING WORKERS OF AMERICA. X 


Hearing held before me on January 6, 1971 and 
January 27, 1971 at my office, 100 Fifth Avenue, New York City. 
APPEARANCES : 


For Botany: 


For the Joint Board; 


Weil, Gotshnl and Manges 
(Robert Abclow, Esq., Carl A. 
Schwarz, Esq., Donald Moss, Esq 
of Counsel) 

Jacob Rheinkman, Esq. 

Clifford Reznicck, Esq. 


This proceeding was instituted by the Joint Board. 

The Board seeks a determination and award which will define 
the reciprocal lights and obligations under an agreement entered 
into between itself and Botany Industries, Tnc. under date of 
November 1st., I960. The Board also asks for a direction 
enjoining, Botany from violating its obligations under this 
agreement, once the nature of these obligations has been 
doterm 1 nod. 
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Tims t l Ins proceed i n; r , is in effect an application 

r 
. * 

J' for a declaratory judgment, quite a sound utilisation of 

ji 

jj arbitral procedure. And, if it be bound that Botany is in fact 

if £■' 

I 

j planning, to violate its contractual committments, the issuance 
of a remedial order on the theory of an anticipatory breach 

[ 

; would be proper to prevent great, possible irreparable, damage. 

II 

jj 

i The agreement of November 1st, 1966 recits that a 

'I 

company known as Levinsohn Brothers and Co. has been engaged 
I 

in the manufacture of boys , students and Junior clothing 
pursuant to an exclusive license agreement with Botany, such 
manufacture being conducted in a "manufacturing facility" 
owned or operated by Levinsohn and under the terms of a 

i 

t 

collective agreement with the Joint Board. The agreement furthc 
j recites that Botany has purchased Levinsohn and that Botany 

jj 

ij desires "to continue to have such boys', students'and Junior 

!l a- 

’ clothing manufactured by. and on its behalf" under a collective 
l A 

I 

j agreement with tin* Joint Board "and in a manufacturing facility 

I 

owned or controlled by it" that is. Botany. 


Following these recitals Botany makes two promises: 

"1. Botany agrees to continue to manufacture boys', 
students' and Junior clothing in a manufacturing facility 
operated by Botany or on its behalf, by its own subsidiary, or 
by a company owned or controlled by it pursuant to the terms 
of a collective bargaining agreement with the Union." 

"2. Botany further agrees that any and all boys', 
students', and Junior clothing manufactured Lor ami on its behil 
shall only be manufactured in production facilities which arc- in 
contractual relations with the Union, and that Botany will not 
cause, directly or indirectly, any of such boys', students' and 



|| Junior clothing to ho manufactured in nny other production 
; facility which is not in contractual relations with the Union 
i| without first obtaining the prior written consent of the Union." 

| 

The agreement is made binding on the successors ami 

I 

! assigns of the contracting parties and is to continue in effect 
I 

until June 1, 1981. 

At the hearing, Botany argued that the agreement is 

illegal and therefore lacks force because of the length *»:s 

1 effective term. True, the agreement has a life span which ie 

rather unusual but that in itself does not make it unlawful. 

The committments undertaken by Botany are not at all uncommon 

and there could have been no question about their validity 

had they been written for a shorter term, say three of five 

years. There in no discernible rule of law, common or statute, 

which could he considered to have been violated by having 

these committments run for a period of same fifteen years. 

Agreeing to taking on these obligation was an exercise of hur.ir.c* 

judgment: on the part of Botany and no less so was its agreement 
i 

I ns to their effective term. With the. wisdom of such decisions 

jj the Law has no concern. 

The first thing that stands out clearly is that 

i! Botany has agreed not to engage in the manufacture of boys', 

|j a tilde,its ' or Junior clothing, either directly in a plant owned 

'I 

|j nnd operated by Itself, or in a plant owned or operated by one 
'i of its subsIdnrlcs or by any other company which it either owm- 

,i 

jj or controls, or indirectly in any other form, unless such plan, 
ij operates under collective agreement with the Joint Board, wbic... 
ij among other things, means that it is physically located with I 




O 




I the fteor.rnphic: jurtBelletion of the Joint HonrJ. 

Botnny re/idily acknowledges that this is its 
|j obligation. Botany's President, when testifying at the hearing, 
j stated his View that the main, 1C not the sole, purpose of the 
i November 1st agreement was to keep Botany from manufacturing. 

| „r having manufactured on Its behalf, the type of clothing 
! l Involved anywhere except in New York City. Thin position is 
| restated in Botany's Post-Hearing Memorandum. Tn view of this 
| acknowledgment and the fact that there is nothing in the record 
! before me which would indicate that Botany Is preparing to 
| violate this committment, there Is no reason at this time for 
the issuance of a cease and desist order. A determination and 
| award declaring the nature of the obligation undertaken by 
jj Botany should suffice to guide the parties in their conduct. 

| The parties have by the terms of their agreement conferred a 
ii continuing Jurladlctlon on the arbitrator to run so long as the 
| agreement remains in effect. Should Botany, at any time in the 
| future, act or threaten Co act contrary to its obligation as 
|| U orein declared, the Joint Board will he able to apply to the 
| arbitrator for such remedy as be may find to be warranted by 

it 

t |jc then r. i tviation at that time. 

'-'I The worl.1 "Botany" is a nationally known and establish 

;i trade name. Such a name when atlached to an article offered 
• for sale const Lutes a representation of origiyf the character 
;! and quality of the workmanship and of the product, thus maklm: 

I for customer appeal and enhancing, market value. 




;i 


ii 

II 

II 

• i 

I 


i 


i 
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There can ho little doubt that Botany's obligation 
not to manufacture, either directly or indirectly, any hoys', 
students' or Junior clothing in any plant other than one which 
it owns or controls and which is operated under collective 
agreement with the Joint Board, necessarily carries with it 
the subsidiary obligation not to use or permit the name "Botany" 
to be used in connection with any clothing of these types 
made in any place other than such a plant. The essence of 
Botany's committment is that this kind of clothing when 
bearing its name will have been mode by itself or on its bchulf 
by a company*under its control in accordance with the working 
conditions prescribed by the Joint Board's collective agreement. 
To have garments of the character described made in a plant 
not owned or controlled by Botany, or one which is not under 
agreement with the Joint Board, and yet to market them as 


"Botany" would he both to misrepresent and to deprive the Joint 
Board of what it gained by the November 1st contract. 

Botany's argument in its Post-Hearing Memorandum 
that to restrain it from selling or licensing the use of its 
name would be "unconscionable" and "violative" of the anti¬ 
trust law is untenable. Surely, no law was violated when 
Botany agreed to reserve its own name exclusively for its own 
xtse in connection with products which it itself manufactured, 
either directly or indirectly. Neither the aim nor the effect 
of the agreement was to control market or price. Botany can 
hardly he heard to speak of an "unconscionable" arrangement wlu 


"unconscionab1e" 
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it. itself granted l.cvinsnhn an exclusive license 


name years before it acquired the stock of that company. 

I 

ii Botany denies that is obligation is as stated above. 

i 

• It claims the right to sell or license the use of the name 

j 

5j "Botany" to an outside manufacturer not within its ownership 

i! or control. It is in fact treating for such sale or license. 

•| 

!i Therefore, a declaration of the obligation would not suffice, 

|! . . 

i| hut must be accompanied with an immediate cease andipsist order 

,j 

to prevent damage which in the nature of the situation is likely 

i 

j* to be irreparable. 

In addition to the negative obligations considered 



above, Botany also made a positive committment. It agreed 
"to continue to manufacture boys', students' and Junior clothing" 
either in its own plant or in one operated on its behalf by a 
subsidiary or another company which it might own or control. 

These words must be taken for what they clearly mean -- an 
undertaking to continue to make the kind of clothing described. 
There is nothing anywhere in the agreement from which one could 


i' deduce on intent to modi fy,restrict or condition this simple, 

i i 

direct and absolute language. On the contrary, the recital 


i ! clause declares that Botany desires "to continue to have such 

i ,r 

! hoys', students' and Junior clothing manufactured hy and on its 

•! 

!! behalf." 

'j Botany contends that the agreement cannot he read as 

ii 

•j nnnffirmai ive undertaking on its part to continue with the 


!j manufacture of the designated clothing, 

jl 

,t 


hut ratlur as a rest.rit 
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| covenant to the effect that so long as it carries on such 


ij manufacture it would do so in plants under contract with the 

! 

lj Joint Sloard. The difficulty with this argument is that it 

ij 

I drains the first paragraph of the agreement of all effective 


I meaning. The second paragraph is sufficiently clear and 


sweeping to impose the restrictions on Botany which it says 


wa 


s all that the parties intended to achieve. There would then 


have been no need for or purpose.served by the first 
paragraph. It is an elementary rule of construction that the 
'j language of a contract cannot be thrown out as surplusage 
unless inescapable. 

Nor can Botany successfully argue against the language 
of its own contract from what may appear in Levinsohn's 
!j contract with the Joint Board. As Botany says in its Memorandum. 


I 


! its relationship to l.cvinsohn is merely that of a stockholder 

and the latter "has and continues to maintain independent 

labor ami employment policies." The Joint Board is asserting 

!| rights under its contract with Botany, not with l.cvinsohn, and 
ji 

i! the two contracts arc not interdependent. Even if i t be true 

i| 

j! that l.cvinsohn under its contract may give up manufacturing 

*! at any time; it would not follow that Botany could not for itself 

Ij 

'i contract away that right. 

^ » 

Botany's contention that to hold it hound to continue 
t nmnufarlnr 1.ng hoys' , students' and Junior clothing foi tlu* li le 

ft 

. of the agreement would he* a violation of the T.ahor Act cannot 


lx* enter ta i nod by mo. The power to administer the T.ahor Act 
* j ;i vested exclusively in tlu* Labor Board and lies outside nv 
j Jurisdiction. Tn so far as law is. involved which is witlii i 


; my purview, Botany's contract, ns I construe it, is ler.nl nnd 1 

li 

,1 onforcenMo. 

|S 

It mny be recognised that n committment of this kind 

;j W hen coupled with the length of its effective term is unusual 

ji nnd could, because of the changes wrought by a dynamic economy, 
t‘ 

l became burdensome after a time. But, os already said, this does 
not make it either unlawful or unenforceable. To be sure there 

I! 

|! ore certain principles of law and of equity which, given the 

!* 

j! proper supporting facts, permit relieving a person from the 
'i further performance of a contractual obligation. Botany has 

;| not asked for such relief, nor are there any facts in the 

ji . 

'i present record before me which would warrant granting it. 

:i At the time of the hearing before me the factory in 

jl the City of New York producing hoys', students' and Junior 

:: clothing for ami on behalf of Botany was in operation and if 
'! 

•! remained so when this award was being written and issued. 

il 

|! got any is thus In compliance with Its obligation as above 

li 

I 1 defined. Therefore, here likewise there is no reason at this 
• 

,! time for a remedial order. A declaration of the nature of the 
i! affirmative committment undertaken by Botany will advise the 
l! parties of their respective obligations and rights nnd rill 
i' enable! hem to govern themselves accordingly. As noted above, 

!. fgc authority conferred upon the arbitrator by the parties is 


co- t erminon 


S with the life of the agreement. Whfc* h r-e.-rv 


t j w ,| | )oL h (be Joint Board and Botany wil 1 ho able at any time 

ii in the future to apply to .be arbitrator for such r«.•.:*.!> as 
I’- 

i' ni( | y lee I I bey should have and which may be \:«i rallied bv f. ; 

I as t bey /lie l lieu . 
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! 


Therefore, on the lids is of tKe testimony and tiie 
other evidence submitted and the arguments made on behalf of 
the respective parties, it is hereby determined and awarded 
as follows: 

1. Under date of November 1st, 1966 Dotany Industries 
Inc. entered into a written agreement will the New York Joint 


■ N° ard of the Amalgamated Clothing Workers of America, which 
agreement was in full force and effect at all of the times 
herein mentioned and is to continue so in force and effect until 
termination date, to wit, June 1st, 1981; 

I 2. By the terms of the aforesaid agreement Botany 

agreed not to engage in the manufacture of boys', students; 
i| or Junior clothing, either directly in a manufacturing facilitv 
| owned and operated by itself, or in a manufacturing facility 
j owned or operated by one of its subsidiaries or by any other 


l! 


company which it either owns or controls, or indirectly in any 
other form, unless such manufacturing facility operates under 
collective agreement with the Joint Board, that is, among 
other things, it is physically located within the geographic 
Jurisdiction of the Joint Board; 

3. By the terms of the aforesaid agreement Botany 
further agreed that the word "Botany" would ho used in connect!, 
with the manufacture, sale or other disposition of hoys', 
students', or Junior clothing only if such clothing were 
manufactured In a manufacturing facility owned and operate J 
by itself,or by one of its subsidiaries, or by another cnt.pnr.v 
which it either owns or controls, and which said manufacturi P - 
I nr I IIt y was bring operated under the terms of a collective 
agreement with (lie Joint guard; 


v 





Botany should be ...ul it 1 h ' r < • I < v is directed 91a 

not to soli or license ami not lo agree m soil or Hoorn.' tlu 

Wll 1 ell 

word "Botany" or any sy.sl.o1 or mark 'coni'ni ns 111 i s word for use 
in connection with the wnnufnctore, sale or other disposition 
of any hoys’, students’, or Junior clothing which is not be Inf, 
manufactured or has not been mannufactored in a manufacturing 
facility owned and operated by Botany or by one of its 
| subsidiaries, or by another company which it owns or controls, 
j and which manufacturing facility was or is operated under the 
! tc , rm r, of a collective agreement with the Joint Board, and Betas.. 

! Is further directed not to permit or to agree to permit the 
!| u sc of the word "Botany" in any other way whatsoever in 
jj connection with clothing of the kinds hereinabove named unless 
i such clothing has been or is being manufactured in a manufacturi:' 

t i • 

! l facility as hereinabove described; 

j r, ny the. terms of the aforesaid agreement Botany 

•i further agreed during the effective term of the agreement, to 
!■ „, tt until Tone 1st, l'llll, lo continue to mannfaeture hoys', 

!' student's' , and Junior clothing in a manufacturing facility 
!] or controlled by it, or on its behalf by Its own suhsidiarv er 
ji |,y s company owned or controlled by it, which facility is 
ij operated under collective agreement with the Joint Board. 

|: // 

HATHD: New York //.. / h- -z -j_ 

Whn.ary 21. 1071 vThhf™; ~ 

!l 

il St nil’ of New Vm k ) f 
I ('uiilit V o( New Vol'k) 

- On tlii?.li'd day of February, 1971, bo for. • v 

' A (TA y t o me known and known to we to " 

•; iuTi'vi «iual ^deseri hod In and who execute" the roreja.inu.t a. • 

‘I and be dul y .acknowl edged fo me that ht ( Ntcu h 





DEFENDANT'S AFFIDAVIT IN OPPOSITION TO MOTION T 


VACATE ARBITRATION AWARD 
(Filed June 7, 1971) 


UNITED STATES DISTRICT COURT 
SOUTHERN DI3TR 1CT OF NEW YORK 





x 


BOTANY INDUSTRIES, INC., 

Plaintiff, 


71 Civ. 2381 


-against- 

NEW YORK JOINT BOARD, AMALGAMATED 
CLOTHING WORKERS OF AMERICA, 


AFFIDAVIT IN OPPOSITION TO 
MOTION TO VACATE ARBITRA¬ 
TION AWARD 


Defendant. 

-- 

LOUIS HOLLANDER, being dulyStforn, deposes and 


„ says: 


1. I am Co-Manager of the defendant New York 
Joint Board, Amalgamated Clothing Workers of America (here¬ 
inafter called the "Joint Board"), an affiliate of the 
Amalgamated Clothing Workers of America (hereinafter called 
the "Amalgamated"), and have been so for 38 years. For 


convenience I shall refer to the Amalgamated and the Joint 


Board together as the "Union". I have read the affidavit 
of Carl B. Schwarz, Jr., sworn to May 21, 1971, in support 
of the application for an order vacating and setting aside 
the arbitration award of Herman A. Gray, dated tebruary 23, 
1971, inter alia. I am making this affidavit in opposition 
to that application, and in support of the cross-motion to 


confirm. 

2. Before addressing myself to the merits, 
for the information of the Court, I would 


however, and 







u- 


a 


like to descr. 3 briefly the development of collective bargaining 
relationships in the industry insofar as pertinent here. I 

3. The Amalgamated is a national labor organization I 
of some 385,000 members of whom approximately 125,000 are employed 
in the men's and boys' clothing industry. For many years it has 
enjoyed a national reputation for outstanding achievement in the 
field of constructive, harmonious and peaceful labor-management 
relations. The Joint Board is the New york City affiliate of the 
Amalgamated in the men's and boys' clothing industry. It ha. ap¬ 
proximately 40,000 members in Greater New York metropolitan area. 
All manufacturers of men's and boys' clothing in that area are in 

contractual relations with it. ] 

4 . During the first two decades of the century the 

men's clothing industry, both nationally and in New York City, 
was one of the most unstable and chaotic in the nation from the 
point of view of the manufacturer, and one of the most exploited 
i from the point of view of the workers. With the workers largely | 
unorganized into trade unions, hours were frequently as long as 
70 and wages were near the bottom of the industrial scale, home¬ 
work was prevalent and factory conditions were unsanitary and 
' unhealthy. The miserable working conditions in the industry led 
to periodic efforts at trade union organization, which in turn 
resulted in a series of costly and bitterly contested strikes. . 

5. in New York City, the predecessor of the Joint. 
B0 ard made its first major effort to organize the industry in the 
‘ strike of 1913. However, the major part of the New York City 
" industry was not organized until after a bitter six months lockou- 
in 1921. Thereafter the major part of the industry entered into 
i' collective bargaining agreements with the Union. From the firet, 

Ik 
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these agreements provided for the peaceful settlement of all dis¬ 
putes and grievances by a permanent impartial chairman who acted ’ 

i 

as arbitrator in the industry. With the organization of the New 

I 

York Clothing Manufacturers' Exchange in 1924, which permitted 

group dealings between the Union and the employers, wages, hours 

' 

and working conditions became standardized throughout the New York 
City market and labor management relations were placed upon a 
wholesome, healthy and stable basis. As a result there has been 
no major strike in the New York City industry since 1921. The 
conditions of the workers have steadily improved with shorter i 
hours, higher wages and such additional benefits as paid vacations 
and holidays and employer-financed life, accident, health and re- j 
tirement insurance. J 

6. From the outset of its organizing efforts, one of, 
the major problems confronting the Union was that of the runaway ^ 
shop. Entrance into the clothing industry does not require a I 
large capital investment. The machinery required is physically j 
light, and highly mobile. Shops can be literally moved overnight. j 
The industry is highly fragmented, where many different manufac- . 
turers or contractors may work on a single garment. Owners of the 
goods can place them in one oT many shops, depending on the lowest 
cost. While certain key operations require a high degree of skill, 
others can be learned fairly easily. Therefore, there has always 
existed an incentive on t’.e part of some employers and contractors 
to leave the organized urban centers, where working conditions are 
good and wages relatively high, and to establish themselves in 
small towns or senii-rural areas in search of a plentiful supply 
of cheap non-union labor. The migration of the industry has from 
time to time been a real threat not only to the jobs, wages and , 
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working conditions of the New York City clothing workers, but to 

the continued prosperity of the City itself, since the manufacture! 

i 

of men's clothing constitutes a very significant percentage of its^ 
industry. In this regard. New York City is particularly vulnerable 
due to its higher wage structure and cost of living. Thus, manu¬ 
facturers need not necessarily seek a rural area, but can often 
obtain substantial benefits by even moving to another metropolitan 
center. But the net result is the same -a loss of jobs for New 
York City residents. 

7. In order to safeguard and assure the jobs of its 


members and prevent the undermining of their wages and working 
conditions, the Union, early in its organizing efforts, requested 
and secured provisions in its collective bargaining agreements to 
the effect that the manufacturer would not move its factory outsida 
of the metropolitan area. The Union learned from experience, 
however, that manufacturers successfully evaded and defeated these 
provisions either by not actually moving or by variations of the 

moving strategy. Some of them closed their manufacturing business^.- 

| 

in New York, but did not themselves directly enter into a clothingj 

business employing non-union workers elsewhere. Instead they bougfii 

t 

into a non-union establishment either as a partner, stockholder or* 

• 

otherwise, and then contended that their action did not constitute) 
a violation of their contractual obligation. In other cases a j 
principal partner or stockholder in a unionized manufacturing busi¬ 
ness would make such a purchase. Still others would engage in ; 
variations of all of these strategies of moving and purchasing. 

8. In addition, employers have operated the identical 

clothing business under a variety of legal forms. Thus, it is not, 
uncommon in this industry to find one business being operated by ap 






Il 
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individual together with one or more corporations, or over a peridd 
of years for one business to operate under a myriad of legal foi 
Due to this fluidity of business forms, involving the same individ¬ 
ual and/or individuals, the Union has learned that the provisions 
against the runaway shop or in fact, the very agreement itself, 
could be easily evaded. 

9. For all these reasons, the collective bargaining 
agreements between the Union and the New York Clothing Manufacturer 
Exchange, Inc., a trade association of manufacturers of men's, bo*s 
and children's clothing in the City of New York, have contained 
following provisions for years (see plaintiff's exhibit 3* attached 
to the moving papers): 

i. a prohibition against an employer moving his 

% » . 

factory without union consent (Article XV); 

ii. a provision for the discharge of employees for 

just cause only (Article XVIII); 

iii. a prohibition against lockouts (Article XX); 

iv. a prohibition against officers of a signatory 
corporation acquiring an interest in none-union clothing factorie 
(Article XXIIIB); and, 

v. a broad provision for arbitration of all dispute 
before the Impartial Chairman of the industry (Article XIX) . 

10. Levinsohn Bros, s Co., Inc., a manufacturer of 
boys’ students’ and junior clothing, has been in business in Be*, 
fork City for many years. It also has been in contractual relati 
with the Union for a long period of time. As indicated in the 
moving affidavit (paragraph 9), it was party to a collective bar¬ 
gaining agreement at the time it originally entered into the j. 
license agreement with Botany Industries, Inc., (hereafter referrsb 
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to as "Botany") and was also party to a collective bargaining 


1 


j 

agreement dated June 1, 1968 with the Union (paragraph 12). It 
was a high-grade manufacturer of said boys' clothing and it 
established its own reputation and trade mark even before it , 

i 

entered into the*license agreement with Botany. As long as | 

t 

Levinsohn operated its own business and even after the licensing 
agreement with Botany became effective, the provisions of the 
collective bargaining agreement noted above were sufficient to ( 
protect the employment and job security of its employees. This 
flows, of course, from the fact that Devinsohn as an independent 
manufacturer would seek to protect its own name and good will in 

< 

1 

the industry. 

I 

11. in 1966, however, Botany acquired all the shares 
of I.evinsohr (paragraph 10 of the moving affidavit). Botany, of 
course, is a conglomerate that has been involved in many different' 
types of business through various corporate structures from time 
to time. (Attached hereto and made a part hereof and marked 
Exhibit 1, is a summary of Botany which has been taken primarily 
from its annual reports.) The Union recognized that the takeover, 
of Levinsohn by Botany could present problems. As a matter of 
fact, it foresaw exactly what happened in this case, that is, that 
Botany as the sol.<' owner of Levinsohn and the owner of the Botany 
label would dictate all the terms and conditions concerning the 
operation of the Levinsohn business since Levinsohn existed in 
name only, and Botany was the master of its fate. Since Botany was 
not signatory to any contract with the Union, the Union realized 
that it needed further protection for the same reasons and purposes 
as the provisions in its contract with Levinsohn. Thus, in the 
fall of 1966 , wh*r. Michael Daroff, Chairman of the Board and 
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President of Botany, came to my office to advise me of Botany's 
purchase of Levinsohn, I explained the Union's position to him. 

I told him of my concern and that we wanted assurances from Botany, 
that the 400 people then working at Levinsohn would not lose their 
jobs. He agreed to this. These conferences ultimately resulted 
in the November 1, 1966 agreement between Botany and the Union. 

1 

(Exhibit #2 attached to the moving papers.) The Arbitrator has 

I 

now found, in essence, that Botany agreed to continue to manufac- j 
ture until Juno 1, 1981, "boys', students' and junior clothing in ^ 
a manufacturing facility owned or controlled by it or on its behaljf 
by its own subsidiary or by a company owned or controlled by it, ; 
which facility is operated under collective agreement with the j 

j 

.Joint Board". He further found that Botany is not to sell or 
license the word "Botany" in connection with the manufacture of ) 
any boys', students' or junior clothing unless the "manufacturing * 
facility was or is operated under the terms of a collective agree-* 
mcnt with theJoint Board." (Paragraphs 4 and 5 of the award, 

exhibit 6 attached to moving papers.) 

12. The plaintiff,in seeking to avoid the impact of ^ 

the Arbitrator's rule, attempts to establish the complete separa¬ 
tion and distinct nature of the relationship between Botany and 
Levinsohn.. The plaintiff's own papers belie such a contention. 

In his affidavit, Mr. Schwarz admits that Botany now owns all of ; 
the shares of Levinsohn (paragraph 10) and further, that it has 
some "common directors". Mitchell N. Daroff is the President of 
Levinsohn and he is also Vice-President of Botany Industries Inc., 
the parent corporation. In addition, he is the Executive Vice- 
President of Worsted-Tex, Inc., an affiliate or subsidiary of 
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Botany, and Vice-President of Botany Products Corporation, another 
affiliate or subsidiary. James N. Greene is Vice President- 
Secretary of Levinsohn and he is a Vice-President, Executive 
Assistant to the President, and Secretary of Botany Industries, 

Inc. He also is Vice-President and Secretary of Fashion Park, Inc, 
Stein Bloch, Christian Dior, a Botany subsidiary or affiliate, 
Vice-President and Secretary of Glenoit Mills, Inc., another 
subsidiary or affiliate of Botany, and Vice-President and Secretary 
of Botany Products Corporation. (See Exhibit I attached.) 

13. Mr. Schwarz in his affidavit also admitted 
that Levinsohn operated under a license agreement from Botany 
from August 27, 1963 until July 1, 1966, and a copy of said agree¬ 
ment was annexed to his affidavit as Exhibit No. 1. I call this 
Court's attention to the fact that in paragraph 1 of said agree¬ 
ment Levinsohn received an exclusive right and license to manufac¬ 
ture only certain sizes of boys' clothing. It further strictly 
limits Levinsohn's right to sell boys' trousers only in conjunc¬ 
tion with suits or sport coats. I further call the Court's 
attention to the strict control Botany retained over the quality, 
workmanship and style of the products manufactured by Levinsohn, 
set forth in paragraph 3 of said exhibit. Samples of all of 
Levinsohn's work were required to be submitted to Botany and if j 
Botany disapproved any such garments Levinsohn could not sell the , 
same under the "Botany" trade mark. Under paragraph 4(c), (d), j 
(e) and (f) severe restrictions were placed upon the right of 
Levinsohn to sell any Botany garments manufactured by it. Under 
paragraph 5 of said agreement. Botany retained control over the 
labeling, packaging and advertisement of all garments manufactured 


\ 
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by Levinsohn. In his affidavit (paragraph 13) Mr. Schwarz states 
that "Levinsohn has always continued, since its acquisition by 
Botany, to manufacture boys', students' and junior clothing under 
the terms of its licensing agreement with Botany." Thus, since 

on or about July 1, 1966 until the Spring of 1971, when all opera- 

» 

tions in New York City ceased, Levinsohn has operated under the 
same restrictions as those contained in the licensing agreement 
plus the fact that Botany owned 100% of its stock. 

14. Since 1966 and from time to time, I have had 

other occasions to talk with Michael Daroff, the Chairman of the i 

• 1 

Board and President of Botany, to discuss problems involving the | 

Levinsohn plant. Members of my staff have been to Botany's office} 

.located at 1290 Avenue of the Americas, New York City, and I am 

advised that Levinsohn maintains its own office in the same suite., 

t 

15. The arbitration was called at my request as I 
had heard that Botany was planning on closing down the Levinsohn ■ 
operation, and this has now been accomplished. I attended both 
arbitration hearings that were held on January 6 and 27, 1971. 

I recall that at the hearing held on January 6 Botany's attorney, , 
Mr. Schwarz, requested more time to answer the Union's charges 
inasmuch as prior to then he was not aware of the nature of the 
dispute. The Arbitrator granted this request and a full hearing 
was held on January 27, which was attended by Mr. Michael Daroff. 

16. Some 400 workers formerly employed by Levinsohn 
lost their jobs as a result of the shutdown of the Levinsohn's 
manufacturing operations in New York City. 

Sworn to before me this 


Louis 


c/C !-/•'" <('/ 
lander 


4th 


rf 


lay of June, 

L J* di-S. 


1971 


JACOFI -.HSIN UnN 
Notary PuWb Sti- « “ aW 
No. 31 -3 r >3040 
Qualified in Westchester County 
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"The combination of Botany's name and Daroff's work¬ 
manship built the Botany-Daroff operation into ... the country's 
largest men’s wear manufacturer in the brand name field." "The 
plans for the future reflect the philosophy of management of what k 
Botany should be. No longer is it a corporation with unrelated 
subsidiaries. Instead it is a company concentrating in the brand , 
name consumer field where its products enjoy high retail consumer j 
acceptance." "Botany today is an active, well integrated corpora-! 

tion." Annual Report, 1965. 

i 

Corporate St r ucture and Hist ory 

Botany originally was a manufacturer of woolens and 

worsteds for the apparel trades. Through a series of acquisitions 
of established retail and manufacturing companies in the male 
apparel fields, it has expanded and diversified. 

The organization" now embraces a group of men s 
clothing manufacturers; a manufacturer of luggage; a manufacturer , 
of pile fabrics; and about 1.00 retail male apparel stores, comprxsr 
ing about six separate chains, bearing well known names in the 
areas in which they operate. ' The company also licenses other 

manufacturers to use the "Botany” label. 

Botany and its subsidiaries share common offices at 

* m on vnrk ritv. and have many common 

L290 Avenue of. the Americas# New yoik y# 

v 

directors and officers. 


1/ The 

2/ The 

3/ The 
and 


subsidiary corpora L 

Retail Stores Divis 

relationship of the 
its subsidiaries is 


ions arc listed in Appendix I. 

ion is listed in Appendix II. 

officers and directors of Botonay 
shown in Appendix III. 


EXHIBIT No. 1 
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As part of management’s program, weekly conferences • 

are held to formulate and effect policy. In addition to these, 
presidential meetings are held several times each year ... with 
the various presidents of Botany subsidiaries and divisions to 
pinpoint problems that may arise, and to formulate overall corpo¬ 
rate policy. Comptrollers' meetings are also held periodically 
... to discuss fiscal matters. Similarly, advertising and pro¬ 
motion executives have met to develop a total sales program. 

Annual Report, 1967, p. 6. 

I 

Mar keting and Operations 

As noted above, the object of the company has been to . 
expand its operations, and "concentrating on the brand name in the 
consumer field, where its products enjoy high retail consumer 

% 

acceptance." These brand names are "Botany," "Botany 500," 
"Tailored by Daroff," ostensibly manufactured by H. Daroff & Sons* 

I 

"Worsted Tex," "Tropi-Tex," and "Gord-McLeed," ostensibly manufac¬ 
tured by the House of Worsted-Tex, Inc. Botany is the largest 
brand name advertiser in the industry, "having one of the finest 
product lines" on the market today. (Annual Report, 1968, p. 27), 
The various divisions have worked closely with the 
manufacturers in the development of new products. For example, , 
the Licensing Division participated in the development of the 
Weathertoppcr raincoat. Annual Report, 1966, p. 19. 

The Botan y Pro ducts_and__Licc_ nsing Division 

An integrated part of the Botany Industries operation 
is the Licensing Division, having 23 licensees. Annual Report, i 
1970, using the "Botany" Label on a royalty basis. Each licensee 
has an exclusive license in his field. Annual Report, 1968. 

Prior to its acquisition Levinsohn was a licensee. * 
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Through the Licensing Division, the parent firm markets' 
and advertises some of the products manufactured by the licensees 
while others are marketed by the licensees themselves. These 
products, which cover the whole range of men’s wear l«. a-, ties.j 
shirts, sweaters, pajamas, etc.) all carry the Botany label that 
conforms to the -established high quality standards set by Botany," 
Annual Report, 1970, p. 3 so that the customer is assured of 
receiving all the benefits of a widely respected and nationally 

advertised brand name. Annual Report, 1967, p. 26. 

Levinsohn Brothers had been an (exclusive) licensee 

under the Botany label for boys' clothing since 1955. Annual 
Report, 1966, p. 10. "Botany plans substantial increases in the 
Volume of Levinsohn Bros.' operations. With a program of gradual j 

expansion of its N.Y. facilities ..." (Ibid). 

The clothing manufacturers operations and product lines 

have been broadened ,ith the acquisition; it is the largest produce, 
of boys', cadets' and young men's clothing in this country. "Thus 
„e will now keep our finger on the fashion pulse of this important; 
young market and develop for tomorrow a continuity of customers' 

awareness of the "Botany" 500 and Worsted-Tex brands". Annual ! 

I 

Report, 1966, p. 3. j 

This acquisition had its effect on other subdivisions 

of Botany, the House of Worsted-Tex. couid look forward to the j 

expanding youth market and is now introducing the Levinsohn line _ 

, m luivrai featuring boys' cadets' and young , 

under the Worsted-Teen label, featun g y 

i d ^r- 4 - 1970 p. 10. Suits and sports coats , 

men's suits. Annual Report, 1970, p . 

manufactured by Levinsohn was to open up a new market for Botany 
label products in the increasingly fashion-conscious young .sen's , 

market. 

• 'Unn uae a"forward step in making Botany 
The acquisition was a c 

. anri all inclusive men's wear firm". 
Industries a complete and all inci 
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*« Annuel Report, 1966, p. 10. The purpose was to take advantage 

jt 

of the growing trend in the 18-25 year range in fashion conscious 
' ness and Botany's preparation to satisfy this demand. Annual 
Report, 1969, p. 4. 
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j! BOTANY INDUSTRIES, INC. (Delaware) - Employer #22-0784040 

It . 

: Subsidiary Incorporated 


^ BMG Investment Corporation 

Texas 

1 Botany Mill Store, Inc. 

New Jersey 

| 

, Botany Products Corp. 

New York 

Botany Stores, Inc. 

Nevada 

1, 

; Botany Weathertopper 

New York. 

i| Hydronair Corp. 

i * 

New York 

1' Broadstreets, Inc. 

,i . 

New York 

|i Broadstreets Inc. 

Illinois 

'! Broadstreets, St. Louis 

l 

Missouri 

1 1 

1 The B R Baker Co. 

Ohio 

! H. Daroff & Sons, Inc. 

. 1 

Pennsylvania 

1 

■* Fashion Park, Inc. 

II 

New York 

t* 

jj Garfield Worsted Mills, Inc. 

Pennsylvania 

l 

|j Glenoit Mills, Inc. 

Delware 

Glenoit-Dobbie, Inc.* 

if 

New York 

Glenoit (U.K.) Ltd.** 

• i 

England 

1 

jj Harris & Frank, Inc. 

Nevada 

J House of Worsted-Tex 

Maryland 

j « 

|l , _ 

, Josam Tailors, Inc. 

New York 

ji Levinsohn Bros. & Co., Inc. 

New York 

P' 

A. May & Sons, Inc. 

1 1 

Michigan 

I* 

, Prager's Inc. 

Washington 

} 

Maurice L. Rothchild & Co. 

Illinois 

1 

jl Klee Bros. & Co. 

j; Weber & Heilbronner, Inc. 

•1 * 55% of shares 

i ** 72.5% of shares 

Illinois 

New York 


New York 
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BOTANY INDUSTRIES, INC./RETAIL STORES 

WEBER & HEILBRONER, INC. 

New York and New Jersey 

(13 Stores) 

BROADSTREET'5, INC. 

New York and New Jersey 

(13 Stores) 

BROADSTREET'S, INC. 

Chicaqo 

(4 stores) 

BROADSTREET'S 
St. Louis 

.(4 Stores) 

HARRIS & FRANK, INC. 

Southern Division 

(29 Stores) 

HARRIS & FRANK, INC. 

Northern Division 

(12 Stores) 

HARRIS 4. FRANK, TNC. 

Northwestern Division 

(4 Stores) 

MAURICE L. ROTHSCHILD AND CO. 

Chicago 

(10 Stores) 

WILLIAM II. WANAMAKER 
Philadelphia and Now Jersey 

(7 Stores) 

B. R. BAKER COMPANY 
Toledo 


DIVISION 

MAY'S OF MICHIGAN 
Grand Rapids 

(3 Stores) 


(5 Stores) 
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WORSTED-TEX, INC. 


BOTANY INDUSTRIE 



Daroff - C 


Donatd 1 Norton - E>. - 

—" - vlf-a President 


r.rppna - v i ce r^cjauwiih ■ «wi n »■■ ■ 
Norman A. King - Vica President, Manufacturing 
Frank Cualtieri - Vice President, Design 
Carlton H. Rosin - Treasurer 
George Schenk - Assistant Treasurer 
Alden Moldt - Controller 


GLENOIT MILLS, INC. 


£ 


arence E. I laffgrd - t 


j "llilpern - - Executive Vice President 
... VI , r,.,np - Uiee President k SfHirst aiX- 
J. w. Cooper - Treasurer 



THE BALTIMORE LUGGAGE COMPANY 


Samue l ^Holtzman^- Vice* President General Manage 
jo«ph SivklT- Vice President i Sales Manager 


•ha.rman <1 
■lames N. Greene.- V ,P,,_ Exef , 
*• - ViCC ^ 
n. Dar rff * ~ vi cc t'i 

Samuel J. Holtznan* - Vice l'l 
Clarence E. Halford* - Vice 
Henry C. Schw artz* - Vice Pi 
Carlton H. Rosin - Treas. & 
Donald Pitcher - Controller 
Stanley Topol - Assistant Cc 
c.rLrude r iltaman - Assists.; 


» Director 



H. DAROFF it SONS, INC. 



nf *- h ° 


ch.nl lurnff - rhairma- 

-Ixe ^TTve V.P. t TrCMUm 
■Nicholas Kancini - V.p" Production 
Arthur Silvers - V.P.. Dir. of Sales * Marketing 
Michael Kent - V.P., Piece Goods Merchandising 
Stanley Voice - V.P., Advertising 
Sidney Daroff - V.P., Public Relations 
Harold Lashner - Sec'y * Assistant Treasurer 


LEVINSOHN BROS. I CO., INC. 

Litcheli N. Daroff - President 
Harold Horowitr - Executive Vico President 
Leonard Zeitlin - Vice President, Sales 
Leo Greenberg - Vice President fc Controller 
Jam'S N- Greene - Vice p resident - SeCICtftXY 
Jack Kronenbcrg - Vice President, Manufacturing 


LICENSING DIVISION AND 
BOTANY PRODUCTS CORPORATION 

Leslie Fleming - President 
Mitchell N Daroff - v<™ President 

Greene - Vice Prrstdpnt i SCCretflXY 
Carlton H. Rosin - Treasurer 


BOTANY RETAIL STORES DIVISION 

Henry C. Schwarts - President 
"sldiicy Lieber - Vice President l Controller 
Larry Levy - V.P. ft Merchandise Manager, Clothing 
Harold Fineman - V.P. ft Merchandise Manager, 
Sportswear t Furnishings 
Richard Rogers - Manager, Ladies Division 



DEFENDANT'S NOTICE OF MOTION TO CONFIRM ARB ' TRA ™ R ' S AWARD 108a 

UNITED ST/il'KS DISTRICT COURT (Filed June 28, 197U 
SOUTHERN DISTRICT OF NEW YORK 


BOTANY INDUSTRIES, INC. 


Plaintiff 


-against- 


NEW YORK JOINT BOARD, AMALGAMATED 
CLOTHING WORKERS OF AMERICA 

Defendant 


71 Civ. 2381 

NOTICE OF MOTION 
TO CONFIRM 
ARBITRATION AWARD 


SIR: 

PLEASE TAKE NOTICE that upon tho affidavit of Louis Hollander, 
verified June 4th, 1971 previously received by your office and tho 
Court under tho caption "affidavit in opposition to motion to 
vacate arbitration award" a motion will be made to this Court 
before Judge David N. Edelstein at the Federal Court house, Foley 
Square, in the city, county,and state of New York, on July 13, 

1971, at 10 o'clock in the forenoon of that day or as soon there¬ 
after as counsel can be heard for an order pursuant to Title 9 CSC 
and Rule 7 of the Federal Rules of Civil Procedure directing judg¬ 
ment pursuant to Title 9 USC entitled Ar bitrati on and Section 301 
of the Labor Management Rela tions Act of 1947 as amended, 29 
185, confirming the. arbitration award of Herman A. Gray, Impartial 
Chairman, verified February 23, 1971 and for —c s o- 

proceeding and for such further relief as the Court may seem just 


and proper. 

Dated New York, New York 
June 24, 1971 


Jacob Sheinkman 
Attorney for Defendant 


15\ Union Square 
New York, New York 1000J 
(21V) 255 7800 


TO: Weil, Gotshal & Manges 
7C7 Fifth Avenue 
New York. New York 10022^ 









PLAINTIFF'S AFFIDAVIT IN REPLY AND ANSWER TO CROSS-MOTION 
(Filed July 1, 1971) 

UNITED STATES DISTRICT COURT -g*0\ST R, Crg»V 

SOUTHERN DISTRICT OF NEW YORK ^ F,LEO 


BOTANY INDUSTRIES, INC . , 


Plaint iff, 

-against- 

NEW YORK JOINT BOARD, AMALGAMATED 
jj CLOTHING WORKERS OF AMERICA, 

il 

l| Defendant. 


JUL 1 197 

Lp of N* 


71 Civ. £>*'' 

> 3 // 


STATE CFNEW YORK ) 

) ss. : 

I COUNTY OF NEW YORK ) • 

EILEEN PURCELL being duly sworn, deposes and says, 

! that deponent Is not a potty to the action, is over 18 years 
j „f age and resides at 146-16 28th Avenue, Flushing, New 
| York 11354. That on the 30th day of June, 1971, deponent 
j served the within Reply Memorandum and Affidavit of Harold 
| Horowitz upon Jacob Sheinkman, Attorney for the New York 
I joint Board in this action, at 15 Union Square, New York, 

J New York 10003 the address designated by said attorney for 
ij that purpose by depositing same enclosed in a postpaid 
j properly addressed wrapper, in an official depository under 
! the exclusive care and custody of the United States post 
Vi office department within the Stale of New Yoik. 


47, y / 

v. - <- L< 

Eileen Purcell 


Sworn to before me this 
30th day of June 1971. 


< - i • 








UNITED STAT*j DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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BOTANY INDUSTRIES , INC. , 


-against- 


Plaintiff, 


NEW YORK JOINT BOARD, AMALGAMATED 
CLOTHING WORKERS OF AMERICA, 

Defendant. 


No. 71 Civ. 2381 

AFFIDAVIT IN 
REPLY AND ANSWER 
TO CROSS MOTION 


HAROLD HOROWITZ, being duly sworn says: 

1. I am the Executive Vice-President of 
Levinsohn Bros. & Co., Inc. ( ,; Levinsohn") and have been * 
so since May, 1970. I have read the Affidavit of Louis 
Hollander sworn to June 4, 1971, in support of the Cross 
Motion to confirm the Award of Herman Gray dated 

February 23, 1971 (Exhibit 6)*. 

2. I have been in the clothing and apparel 

industry since 1937. As the Executive Vice-President of 
Levinsohn I am the officer principally responsible for 
the operation of that company. The other officers of 
Levinsohn who share in this authority are Leo Greenberg, 
Vice-President and Controller, Jack Kronenberg, Vice- 
President in charge of Production, and Leonard Zeitlan, 
who until January, 1971, was Vice-President in charge of 
Sales. Mr. Mitchell Daroff and Mr. James Greene (now 
deceased), while officers of Levinsohn, do not actually 


★References - to Exhibits are to those attached to the 
Affidavit of Carl A. Schwarz, Jr. in support of a motion 
to vacate Arbitration Award. 
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participate in the operation and management of Levinsohn. 

3. The Affidavit of Louis Hollander described 
at great length the hi 3 tory of unionization in the 
clothing industry (paragraphs 2-5). He recites the 
need for protection against plants leaving the Greater 
Hew York Area (paragraphs 6-8). In paragraph 9 he 
lists the clauses in the Collective Bargaining Agreement 
between the New York Clothing Manufacturers Association, 
Inc. and the New York Joint Board, Amalgamated Clothing 
Workers of America (Exhibit 3) which govern the operation 
of Levinsohn. In particular, Mr. Hollander refers to 
Article XV of that Agreement which prohibits an employe^ 
from moving a factory without the approval of the New 
York Joint Board, Amalgamated Clothing Workers of America 
(the "Joint Board"). Mr. Hollander stressep this clause 
which I believe is of no relevance in this proceeding. 
Levinsohn is not moving and does not intend to move 
its plant. However, Mr. Hollander does highlight the 
fact that the Collective Bargaining Agreement covering 
the employees working for Levinsohn has always been with 
Levinsohn prior to entering into any licensing arrange¬ 
ment with Botany Industries, Inc. ("Botany"); prior to 
Botany purchasing any of the stock of Levinsohn, or 
prior to any Botany officer becoming a member of its 


A > s ' , 
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management. The employer-employee relationship between 2ja 
Levinsohn and its employees has never been changed by 
its licensing arrangements or ownership by Botany. 

Levinsohn has independently established personnel policies 
and practices which are for the most part completely 
governed by its Collective Bargaining Agreement. This 
Collective Bargaining Agreement is negotiated with the 
Joint Board through and by the New York Clothing Manu¬ 
facturers Association of which Levinsohn has always 
been a member. This Collective Bargaining Agreement 
sets wages and all other standards of employment. 

Botany does not exercise any more control over Levinsohn 
than it does over any other licensee of its trademark. 

Botany has innumerable licensees which are not in any 
way owned or controlled by it. 

4. In paragraph 10 of this Affidavit, Mr. 
Hollander admits that Levinsohn has been and is a manu¬ 
facturer of boys', students' , and junior clothing. While, 
as Mr. Hollander admits, Levinsohn was and is an indeoendent 
manufacturer, his statement that Levinsohn had established 
its 5 wn reputation and trademarks before it entered into 
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the License Agreement (Exhibit l) with Botany is k 

inaccurate. Levinsohn had no trademarks known to 
the consuming public although it did manufacture under 
a trademark known as "Jayson" known to some extent in 
the industry. 

5. In paragraphs 12 and 13 of his Affidavit, ! 

i 

Mr. Hollander seeks to establish that Botany and 
Levinsohn are part of an integrated process in the 
clothing industry. This is in error. Levinsohn buys 
all of its own cloth through mills and converters which 
are in no way related to Botany. These raw materials 

% 

are converted into finished garments by Levinsohn or 
by contractors of Levinsohn which are in no way related 
to Botany. Levinsohn has its own Sales Department and 
its own Shipping Department. Thus, no manufacturing, 
contracting, sub-contracting, or jobbing is done by 
Botany. Levinsohn is a separate and independently 
operated entity and not part of any integrated process 
of manufacture with Botany. An integrated process 
would be one in which a chain of buying raw materials, 
manufacturing finished goods, selling and distributing 
those goods exists in which more than one company 
participates. Such a chain would constitute a vertically 
integrated process. An integrated process may also 
exist horizontally. An example of this would be a 
situation in which common warehousing and an interchange 
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of work at the same level would occur. Neither of 
these situations exists in the r lationship of Botany 
and Levinsohn although Levinsohn and its contractors, 
which are not owned or controlled by Botany, do constitute 
an integrated process. 

6. Botany and Levinsohn stand in the 
relationship of licensor and licensee as well as parent 
and subsidiary. Mr. Hollander admits in paragraph 11 
that Botany was not a signatory to any Collective 
Bargaining Agreement with the Joint Board. Levinsohn's 
financial relationship to Botany is to account for 
profits and losses and payments of royalties on goods , 
bearing the Botany label. Levinsohn has always had the 
right to manufacture and sell clothing bearing labels 
other than those owned by Botany and has done so. 

7. I am familiar with the licensing 
arrangements between Botany and companies other than 
Levinsohn. These arrangements give Botany the same or 
similar rights of control that it exercises over goods 
hearing its labels produced by Levinsohn. This is true 
in instances where Botany exclusively licenses companies 
it does not otherwise own or control. Therefore, Botany's 
licensing arrangement with Levinsohn gives Botany no 
more or less control than it has over its many other 
licensees which it does not own or control. 


Sworn to before me , , / 

this/.^day of June, 1971. ‘ , , / / / 'C '■ K i f < S 

i Harold Horowitz V ^ 
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The following is a diagram of the process 
by which Levinsohn manufactures clothing. 

Independent Mill or Converter 


Levinsohn Bros. & Co.,Inc .-manufacturer 


Finished goods returned 
to Levinsohn for sale 
and delivery to buyars. 


Contractors-Organized by ACVJ^ in Fall River, 


Mass. - This Contractor produces some 
finished product. 


An integrated process would be one In which a 
chain of buying raw materials, manufacturing finished 
goods, selling and distributing these goods exists in 
which more than one company participates. Such a chain 
would constitute a vertically integrated process. An 
integrated process may also exist horizontally. An 
example of this would be a situation in which common 
warehousing and an interchange of work at the same 
level would occur. 

Botany and Levinsohn are not part of an 
integrated process in the clothing and apparel Industry. 
Their relationship is one of licensor and licensee and 
parent corporation and subsidiary corporation. As 

can be seen from the diagram, Botan> does not participate 
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vacate a labor arbitration award and defendant union i.eeks to > 
confirm and to enforce the award. 

The relevant facts, which are not in dispute, are as 
follows. In 1963, plaintiff Botany Industries, Inc. (herein¬ 
after referred to as ’’Botany") licensed Levinsohn Bros. & Co., 
Inc. (hereinafter referred to as "Levinsohn") to manufacture and 
sell boys’, students' and junior clothing; and to use the trade¬ 
mark "Botany" on the manufactured clothing. At the time the 
licensing agreement was entered into, Levinsohn had a collective 
bargaining agreement with defendant New York Joint Board, 
Amalgamated Clothing Workers of America (hereinafter referred to 
as "Joint Board"). In 1966, Botany acquired all of the shares 
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of Levinsohn and began operating it as a wholly-owned subsidiary, 
albeit as a separate corporation, Th» acquired corporation con- 
tinued to be known as Levinsohn Bros. & Co., Inc. On November 
1, 1966, in conjunction with the acquisition of Levinsohn stock. 
Botany entered into an agreement with the Joint Board which pro- 

.-4.T , St- v . * 

vided, inter alia: • ■' 

if - ■ _ 

1. Botany agrees to continue to manufacture . 

boys', students' and junior clothing in a.manufac¬ 
turing facility operated by Botany or on its behalf,-: 
by its own. i? subsidiary, or by a company owned or con¬ 
trolled by it- pursuant to the terms of a collective 
bargaining agreement with the union. y A,. 

• • * '*. • . • ‘ i 

2. Botany further agrees that any and all 
boys', students' and junior clothing manufactured 
for and on its behalf shall only be manufactured 
in production facilities which are in contractual 
relations with the union, and that Botany will not 
cause, directly or indirectly, any of such boys', 
students' and junior clothing to be manufactured 
in any other production facility which is not in 
contractual relations with the union without first 
obtaining the prior written consent of the Union. 

Paragraph 3 of the Agreement farther provides, in pertinent 

part, that "Any controversy or claim arising out of or relating, 

directly or indirectly, to the provisions of this Agreement, or 

the interpretation and performance thereof, shall - be settled by 

arbitration." This Agreement was to remain in effect until 

June 1, 1981. 

In December 1971, based upon a report that Botany in¬ 
tended to close down the Levinsohn operation, the Joint 

Board requested a hearing before an arbitrator for the purpose 
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of determining the rights and obligations of the parties under 

the 1966 Agreement which, the arbitrator noted, was "in effect 

an application for a declaratory judgment." Although Botany 

1 / 

questioned the reasons for the hearing, —it agreed to attend. 
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After devoting two days-to a hearing of the matter. Arbitrator 

Herman Gray rendered an award in favor of the Joint Board. . The 

. • • •• .■* V ; 



to manufacture boys’', students T V and "junior -clothing-fin a manu- 

.v * .s aV!• ' 

facturing facility owned or controlled by Botany, by a subsidiary •* 

of Botany, or by a company owned or controlled by Botany until 
• * •’***,*, 

June 1, 1981; (2) Botany agreed that the above described'clothing 

would only be manufactured in a manufacturing facility operated 
under a collective agreement with, and under the geographic jur¬ 
isdiction of, the Joint Board; and (3) Botany agreed that 'the 
trademark "Botany" would be used on the above described clothing 

• Vi 

only if the clothing was manufactured in a facility operated 
under a collective agreement with the Joint Board. The arbitrator 
also forbade Botany from licensing or selling the trademark 
"Botany" for use in connection with the manufacture, sale or 
other disposition of the above described clothing unless the 
sale is to, or the license is with, a facility under a collective 
agtcement with the Joint Board. 
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Botany attacks the arbitration award on two levels. 

Its main argument is that paragraphs 1 and 2 of the 1966 
Agreement constitute an illegal "hot cargo" provision within 
the meaning of section 8(e) of the Labor Management Relations 

C.tt* <• . v - ... 

Act ‘bf 1947, 29 U.S.C.:§ 158(e) [hereinafter referred to as , 

"LiK'.RjA.-"] , as amended by the Labor-Management Reporting 

. .yfc v -r - • ... 

and Disclosure Act of 1959 [hereinafter referred to as 

"L.M.R'iD.A."] ; : that the Agreement cannot be enforced; that . 

: w Y* . J: .'fly 


; - t > 
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any attempt by the arbitrator to force compliance with these 

• fi • * \ • •»* 

.llegal provisions, thereby requiring the commission of an 
unlawful act, is in excess of the arbitrator’s power; and 
that the award, therefore, cannot be enforced and must be 
vacated. :—^ Botany’s second line of attack involves the 
arbitrator's interpretation and construction of the agreement. 
Succinctly stated, Botany contends that the portion of the 
arbitrator's award restricting the licensing of the "Botany 
trademark is not founded upon the agreement; and therefore, 
the granting of such an award is in excess of the arbitrator's 




power. 


The Joint Board, on the other hand, maintains that the 


arbitrator properly construed the 1966 Agreement and that the 
award, therefore, is not subject to judicial review. However, should 
the court decide to review the arbitrator's award, the Joint 
Board contends that the Agreement does not fall within the 
• trfntim.* nf section 8fe). In the alternative the Joint 


Board argues that even if the language of the Agreement does 
constitute an illegal "hot cargo" provision, the Agreement is 
saved by the so-called "garment industry exemption" contained 


1 


in section 8(e). 

JURISDICTION and scope of review 


• The parties have moved to invoke the remedies available 
to?them under the Arbitration Act, 9 U.S.C. §§ 1 et seq.: 

plaintiff seeks to have the award of Arbitrator Gray vacated 

■* f .'"•r/.v :.w. r* , --o 

pursuant ,to 9 U.SiC.- § 10; and defendant seeks to have the 

r ' ir" v V«*»."' V. 

award^of Arbitrator Gray confirmed, and enforced, pursuant 

i.> : mm****.-. 

to 9 U.S.C. § 9*'.V;Jurisdiction is predicated upon section 301(a) 

- . v •.*»*/“ * . . ..wir 

of the L.M.R.A., 29 U.S.C.'5 185(a). VV-j 


The first problem to be considered is the proper role 
of the court in reviewing an arbitration award in the context 


of cross motions to confirm and to vacate the award. *The 
Joint Board contends that the arbitrator properly construed 
£he collective bargaining agreement; that, based upon the 
teachings of United Steelwork e rs of America v. Enterprl _ s _e 
Wheel & Car Corp ., 363 U.S. 593 (1960), one of the Steel¬ 
worker's Trilogy, ~ the award is not subject to judicial 
review; and that the award should therefore be enforced. 
Botany, however, in its primary challenge to the award's 
validity, does not take issue with the arbitrator's construe 
tion or interpretation of the agreement. Instead, Botany 
maintains that the agreement violates section 8(e) of the 


L.M.R.A.; that the agreement is therefore void and unenforce¬ 
able; that any attempt by thy arbitrator to enforce a void 




authority; and that the award cannot be enforced and must be 


Defendant's reliance upon the Enterprise decision for 
the proposition that a proper construction of a collective 


bargaining.agreement,,by an arbitrator precludes judicial 

******&■''''*>-%i'"”*''-v-* m •••4.; • - ’ 'V'" •* ' * 

review issomewhatmisplaced. - To be sure, the Supreme Court 

vfiir • • •• • • . v ■ •>.* frr v-> ***■ 

* . . - • • -• r * • 

did limit'a.) court's review of the merits of an arbitration 


award by enunciating a national policy favoring the settle- 

. ' ' < <■ *»•* A **"/ . ’ ■ • *•» • Vv .*»v 

ment.of labor disputed by arbitration; and by indicating that 

* **■ • r /y- 

reviewing courts^ in keeping with this national policy,should 

• • **• * • • ■ • • 

be guided by the concept of judicial restraint so as not to 


undermine the arbital* process. However, a brief examination 

V ; : '3b ; 

of the Enterprise case should make apparent the fact that the 


restrictions and guidelines the Supreme Court imposed upon re 


viewing courts are not applicable to the controversy before 


with the arbitrator's award. The union sought, and obtained 


appeals, to a limited extent,.agreed with the district court; 
but, instead of enforcing the arbitrator's award, it fashioned 

V 1 

its own award which significantly modified the arbitrator's 
award. The Supreme Court reversed the judgment of the court 

i 

of appeals and sustained the district court's enforcement of 

5 , 

the award, — stating that "[t]he refusal of courts to review 
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the merits of an arbitration award is the proper approach to 
arbitration under collective bargaining agreements." 363 U.S. 
at 596 (emphasis added). In so ruling, the Supreme Court found 
that the basis for the court of appeals' decision was not that 



J 

* 


the arbitrator had exceeded his authority by failing to draw 

.<• •*•,** »,• ■< •, t fj" 4 . 

• I .. *■ • Vv' * 

his.'award from the essence of the agreement, which would be a 

■ v. irV: •* C?'*: . - 

proper reason for refusing enforcement, but rather, that the 

court of appeals "merely disagreed with the arbitrator's con¬ 
struction of [the award]." 363 U.S. at 598. The Supreme 

, 

Court specifically rejected the attempt by the court of 

appeals to substitute its own judgment and interpretation of 

the agreement for that of the arbitrator, stating: 

the question of interpretation of the col¬ 
lective bargaining agreement is a question 
for the arbitrator. It is the arbitrator's 
construction which was bargained for; and so 
far as the arbitrator's decision concerns con ¬ 
struction of the contract, the courts have no 
business overruling him because their interpret ¬ 
ation of the contract is different from his. 


363 U.S. at 599 (emphasis added). 

Enterprise is clearly distinguishable from the case 

at bar. Enterprise involves only one of several grounds for 

^ / 

vacating an arbitration award -- an attack upon the arbi¬ 

trator's judgment — and its pronouncements are directed to 
that specific ground. Thus, the Supreme Court was concerned 
with the review of the merits of an arbitrator s award; and it 
was concerned with the Interpretation and construction of the 

7. 
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collective bargaining agreement. Indeed, the essence of the 
Court's decision is that an agreement between parties is 


susceptible to many different Interpretations and construc¬ 
tions; and It Is the arbitrator's Interpretation and con¬ 
struction of the agreement, not a reviewing tribunal's 
interpretation and construction of the agreement, which 

J! V. 

'should"-govern the parties' relationship. In the instant 
case,; however, the nature of the attack is quite different-- 
the award is challenged, not upon its merits, but upon the 
ground that the underlying agreement violates a federal law 
and therefore is unenforceable -- and thus the nature of the 
court's inquiry is also quite different. This court is not 
concerned with whether the arbitrator has properly construed 
the collective bargaining agreement, or whether this court 
agrees with the arbitrator's interpretation of the agreement; 
but, rather, this court is concerned with whether the col¬ 
lective bargaining agreement and^a fortiori , the arbitration 


award is capable of being enforced. Indeed, as one court 
has aptly stated, the court "is concerned with the lawfulness 
of its enforcing the award and not with the correctness of the 
arbitrator's decision. Local 985, UA W v. W. M. Chace Co., 

262 F.Supp. 114, 117 (E.D. t’ich. 1966) (emphasis in original). 

Consequently, the court's ^bility to review the arbi- 

\s not constrained by the 


tration award presently before ic 





specific Enterprise guidelines. However, the question still 


to be answered, in light of the broader national policy favor¬ 
ing the final settlement of labor disputes by arbitration, is 
whether a court should review an arbitration award which is 
attacked upon the theory that the underlying agreement, 
which the award seeks to enforce, violates the federal labor 


laws. This court believes that the answer should be in the 

t* .* 

affirmative. 

A fundamental pile of law is that a contract made in 
violation of a statute is void, Ewert v . Bluejacket, 259 
U.S. 129, 138 (1922); Waskey v. Hammer , 223 U.S. 85, 94 
(1912); Connolly v. Union Sewer Pipe Co ., 184 U.S. 540, 548 
(1902); and unenforceable, Hurd v. Hodge , 334 U.S. 24 (1948). 



i 


As the Supreme Court stated in Hurd, 

The power of the federal courts to en¬ 
force the tarns of private agreements is at 
all times exercised subject to the restric¬ 
tions and limitations of the public policy 
of the United States as manifested in the 
Constitution,treaties, federal statutes, 
and applicable legal precedents. Where the 
enforcement of private agreements would be 
■"iolative of that policy, it is the obliga¬ 
tion of courts to refrain from such exertions 
of judicial power. 


334 U.S. at 34-35 (footnotes omitted). Here, the "private 
agreement" is between an employer and a labor organization; 
and the "public policy of the United States" Is manifested 
tn the federal labor laws. —'' The mere fact that the 
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contract is denominated as a collective bargaining agreement 
and provides for arbitration as a method of settling labor 
disputes does not diminish the applicability of this general 
rule. E,g . Dewey v. Reynolds Metals Co ., 300 F.Supp. 709, 

713 (W.D. Mich. 1969), rev'd on other grounds 429 F.2d 324 

. • * 

(6th Cir. 1970), aff'd by an equally divided court , 402 D.S. 
689 (1971). Indeed, where the validity of the collective 
bargaining agreement is questioned prior to arbitration, ju¬ 
dicial relief is available by way of an action for declaratory 
judgment. Todd Shipyards Corp. v. Marine and Shipbuilding 
Workers, Local 39 , 232 F.Supp. 539 (E.D.N.Y. 1964), aff'd 

344 F.2d 107 (2nd Cir. 1965); Coulon v. Carey Cadillac 
Renting Co .. 231 F.Supp. 991 (S.D.N.Y. 1962). Cf. Black - 

Clawson Co., Inc. v. Int'l Ass'n of Machinists Lodge 
355 , 313 F.2d 179 (2nd Cir. 1962). It would make little 
sense to deny the parties access to the judicial process 
merely because the action to determine the validity and en¬ 
forceability of the agreement is commenced after arbitration. 
If the agreement is void, it is not legitimatized by the 
arbital process; and if the agreement is unenforceable, it 
is not rendered enforceable bv an arbitrator's decision. 

Simply stated, the court cannot enforce an invalid collective 
bargaining agreement, either dirercl.y, in the oonte.<- or an 
action for declaratory judgment, i>:: Indirectly, oy enforce- 
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ic-nt oi‘ the award. 




To hold otherwise would undermine the judicial, as 
well as arbital, process. By failing to acertain the en¬ 
forceability of the agreement, the court would not only be 

disregarding the Supreme Court's mandate prohibiting the en- 

8 / 

forcement of agreements violative of public policy, — but 

I 

it would also be placing itself in the untenable position of 
giving judicial sanction to an unlawful act by ordering the 
parties to engage in an activity proscribed by federal 
statutory law. This the court will not permit, for the 
court can neither ignore the law nor condone disobedience 
to the law's commands. H odgson v. Chain Service Restaurant . 


Luncheonette and Soda Fountain Employees Union. Local 11 . 

355 F.Supp. 180 (S.D.H.Y. 1973). 

' Moreover, an examination of the "applicable legal 
precedents" involving circumstances similar to the one pre¬ 
sented here supports the concept of judicial review of arbi¬ 
tration awards challenged for being founded upon an unenforce¬ 
able collective bargaining agreement. Thus, for example in 
Kreindler v. Clarise Sportswear Co ., 184 F.Supp. 182 (S.D.N.Y. 
I960), an action to confirm and enforce an arbitration award, 
the court implicitly sanctioned review of arbitration awards 
which were attacked on the basis of the validity of the under¬ 
lying agreement. Clarise contended that enforcement of the 
collective bargaining rreement would cause It to violate 








section 302(a) of the L.M.R.A. as amended, 29 U.S.C. § 186(a). ^ 

The court, without articulating reasons for doing so, reviewed 
the validity of the agreement and determined that the agreement, 
did not violate section 302(a). And, in Intern ational Ladies 
Garment Workers' Union. Locals 234 & 243 v. Be auty Bilt Lingering, 

Inc., 4,8 L.R.R.M.-2995 (S.D.N.Y. 1961), the court, again 

without explanation, ascertained the validity oE a collective 

. * _ ^ 

bargaining agreement in the context of a motion for summary 

• . „ . .--Ws 

judgment seeking .to enforce and confirm an arbitration award. ^ 

. ij 

Courts have also entertained actions in which the 
challenge is to the legality of the award, not the underlying . ^ 

agreement. In the instant case, it can be said that the 
parties are attacking the arbitration award as well as the underlying 
agreement, for, if the underlying agreement violates a posi¬ 
tive law, the award seeking to enforce the agreement must nec¬ 
essarily violate the same law. Thus, in Glendale Mffi. Co - - ,Y -i 
International Ladies* Garment Work ers' Union, Local 520, 233 
F.2d 936 (4th Cir. 1960), after the district court directed 
enforcement of the arbitrator's award without considering the 
legality of the award, the Fourth Circuit Court of Appeals, 
realizing that enforcement of the award might "affirmatively 
order the commission of an unfair labor practice," decided, 
sua sponte . to review the validity of the award. 283 F.2d 
at 938. After review, the court's fears ware -onfimed, and 


the district court's judgment was vacated. For similar judi- 
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262 F.Supp. 114 (E.D. Mich. 1966) (allegation that award 
would cause the employer to violate Michigan statutory law); 

Puerto Rico District Council of United Bhd. of Carpenters & 

Joiners v. Ebanlsteria Quintana . 56 L.R.R.M. 2391(D.P.R. 

1964) (court held that arbitration decision to the extent it viola- 

•'i'!'' “‘•yf 

tadt Section 302(c)(4) of the L.M.R.A., 29 U.S.C. $ 186(c) SJ 


(4), was not to be enforced). See generally Griffin, "Judi¬ 
cial Review of Labor Arbitration Awards," 4 Suffolk L. Rev . 

*1 

39, 62-67 (1969); Aaron, "Judicial Intervention in Labor 
Arbitration," 20 Stanford L. Rev . 41, 53-55 (1967). 

Even Enterprise can be read as supporting, rather than 
inhibitingjreview under these conditions. Although the Supreme 
Court urged courts to enforce arbitration awards without re¬ 
view when the merits of the award are challenged, to hold 
that this restriction should be extended to include situations 





in which the issue is the validity of the collective bargaining 
agreement would be inconsistent with the purpose sought to be 
accomplished by the Supreme Court. Plainly, it was the Court's 
desire to prevent the arbital process from being undermined by 


♦ 


excessive judicial interference with the merits of the award. 
However, if an agreement, banned by Congress were to be en¬ 
forced by the courts, the entire structure upon which the 
nrbital process rests would be undermined, thereby thwarting 


the purpose of the Supreme Court. 


13 
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Enterprise also buttresses the concept of reviewability 

* ■ .* • • 

to the extent that it not only does not prohibit judicial re- 

- ips-*'K 

view, it requires review when the arbitrator's interpretation 
and construction of the agreement is not founded upon the 
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' agreem ent, ^p ms'^the court declared: ^_ 

4*“^^an arbitrator is confined to inter- j 

't^peretatribh^Shd application of the collective bar- 
-Igaiiring- agreement;.■ he does not sit to dispense 
.-^hi, own*brand of industrial justice. He may of 
'^Rvcourse ‘look for guidance from many sources, yet 
4*^ his award is legitinlate only so long as it draws 
its essence frAm the collective bargaining agree¬ 
ment . When the arbitrator's words manifest an 
infidelity to this obligation, courts have no 
choice but to refuse enforcement of the award . 

363 U.S. at 597 (emphasis added). Surely, if review is per¬ 
missible when an arbitrator transcends the boundaries of the 
agreement, review should be permitted when the agreement it¬ 
self transcends the boundaries of the law. 

Having decided that review of Arbitrator Gray's award 
is appropriate, it would appear as if the court's task is re¬ 
duced to ascertaining the validity and enforceability of par¬ 
agraphs 1 and 2 of the 1966 Agreement. However, because the 
alleged violation constitutes an unfair labor practice, one 
ocher procedural hurdle, one of minor dimensions, must be 
overcome before the substantive issues can be reached--namely, 
whether a district court, in the context of cross motions to 
vacate or to confirm an arbitration award, may determine if 
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a particular activity constitutes an unn lir labor practice; 
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or whether 'the National Labor Relations Board (hereinafter 
referred to as the "N.L.R.B.") has exclusive jurisdiction to 
make such a determination. To state it differently, is the 
district court, in an action arising under section 301 of 
the L.M.R.A. .precluded by the preemption doctrine from de¬ 
termining if a specified activity constitutes an unfair labor 
practice? This question has been answered by the Supreme 
Court in Smith v. Evening News Ass'n , 371 U.S. 195 (1962). 
There, the action was*for breach of a collective bargaining 
agreement* the conduct involved was concededly an unfair 
labor practice within the jurisdiction of the N.L.R.B.; the 
suit was brought pursuant to section 301 of the L.M.R.A.; 
and the issue was the exclusiveness of the N.L.R.B.'s juris¬ 
diction. The Supreme Court, in specifically rejecting the 
preemption doctrine, stated 

The authority of the Board to deal with an 
unfair labor practice which also violates a 
collective bargaining contract is not dis¬ 
placed by § 301, but it is not exclusive and 
does not destroy the jurisdiction of the 
courts in suits under § 301. 

371 U.S. at 197. Shortly after Smith was handed down, the 
Second Circuit recognized the import of the decision, and 
assarted that "[t]he Supreme Court has all but sounded the 
da.ath-knell of tha theory of exclusive NLRB jurisdiction in 
cases arising under suction TJl of the T.abor- Management Rala- 
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Act." Carer/ v. C^naral Electric Co., 315 F.2d 499, 508 








v . , ■ .V f 131 

(2nd Cir. 1963). The court reiterated this concept- of con¬ 


current jurisdiction between the courts end the N.L.R.B. in Todd 

• i * ■ *-' 

Shipyards Corp. v. Marine and Shipbuilding Workers , Local 39 , 

344 F.2d 107 (2nd Cir., 1965) aff’g 232 F.Supp. 589 (E.D.N.Y. 

plaintiff instituted an action for 


urn' 


1964) „In Todd Shipyards , p 

• ■■*&&**$ V? -C * 

’ de^aratory^udgment jurider section 301 alleging that a pro- 


vision.of the collective bargaining agreement violated section 

8(a)\of thahL.MiR.A. The district-court, in finding that it 

* * •' ..»•'* •.* * 

•' «»..• "V* t ■ » ■» "> •• v 1. 

had-jurisdiction, declared that "[t]he fact that the resolu- 

*> iV - >\ - ’ ■•>** / 

tiott'Of- the issue may also involve the determination of - 


whether an unfair labor practice has been committed, will 
not deprive the court of jurisdiction." 232 F.Supp. at 591. 

It should be noted that, prior to the demise of the 
preemption doctrine in suits brought under section 301, courts 
were not reluctant to exercise jurisdiction over those sec¬ 


tion 301 proceedings which would require courts, as a basis 
for resolving the contract dispute, to consider an unfair 
labor practice allegation. Glendale Mfg. Co. v. International 
Ladies 1 Garment Workers’ Union. Local 520 , 283 F.2d 936 
(4th Cir. 1960) (determination of whether enforcement of 
arbitration award directing an employer to bargain with a 
union which did not represent the employees would require 
the commission of an unfair labor practice); Coulon_ v.—Carey 
Cadillac Renting Co ., 231 F.Supp. 991 (S.D.N.Y. 1962) 
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(declaratory judgment action to determine if clause of 
collective bargaining agreement violated section 8(e)). 

In view of the foregoing, this court concludes that 

it has jurisdiction to determine the enforceability of 

* 

Arbitrator Gray's award. 


HOT CARGO ISSUE 
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Section 8(e) states, in pertinent part: 

It shall be an unfair labor practice for 
any labor organization and any employer to 
enter into any contract or agreement, express 
or implied, whereby such employer . . . agrees 
to . . . cease doing business with any other 
person, and any contract or agreement entered 
into . . . containing such an agreement shall 
be to such extent unenforcible and void . . . ." 

The 1966 Agreement between Botany and the Joint Board 
forbids, except upon consent of the Joint Board, Botany from 
doing business with any other employer engaged in the produc¬ 
tion and manufacture of beys', students' and junior clothing. 
This proscription from doing business with other employers, 
according to Arbitrator Cray's interpretation of the Agree¬ 
ment, extends to all potential licensees of Botany's trademark, 
It would therefore seem chac the Agreement is a prima 
facie violation of section 8 (e). The union, however, has pro¬ 
pounded two arguments in an attempt to extricate the 1966 
Agreement from the statutory interdict on hot cargo agree¬ 
ment n . First, the union maintains that the Agreement is 



placed outside the reach of the section 8(e) prohibition by 
the garment industry exemption. Second, the union contends 
that the agreement involved here is not the type of agree¬ 
ment Congress intended to ban under section 8(e). 

..rAy ***** * . r . * 

v . * 

4 -.;$ -In order to properly construe the garment industry 

;-* • 

exemption, it is necessary to understand the nature of the 
garment industry, the reason for Congress' special treatment 

' .•A’ * . 

ofithe industry, and the extent of the garment industry 
exemption. 

As described in the legislative history of the Labor- 
Management Reporting and Disclosure Act, the garment industry 
functions under a highly integrated jobber-contractor system 
of production. The jobber is responsible for the manufacture 
of the finished garment: he designs the garment, purchases 
the fabric and other necessary raw materials, and sometimes 
cuts the fabric in accordance with the design specifications. 
The pieces are then farmed out, or subcontracted, to other 
shops, known as contractors and subcontractors, who perform 
various steps in the manufacturing process, including cutting 
the fabric (if this has not been done by the jobber), sewing 
the pieces together, and finishing the garments. The com¬ 
pleted product is then returned to the jobber for sale and 


distribution. 
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It is this jobber-contractor relationship to which 
the garment industry exemption is directed. The jobber is 
an independent business enterprise, having its own employees 
and its own labor-management relations. Similarly, the con¬ 
tractors and subcontractors, as independent business concerns, 
operate their own shops. Together they form a single inte- 
grated process of production; and, although ostensibly 
separate and unrelated concerns, they are totally dependent 
upon each other for ttheir economic existence. 

Yet, because the jobber initiates the manufacturing 
process, and because the contractor relies entirely upon the 
jobber for its work, a hierarchical structure, with the jobber 
at the pinnacle, evolved, Xjhich lead to abuses during the 
early days of the garment industry. The jobber doled out 
work to the lowest bidder, forcing contractors to compete by 
reducing costs. The net result of this competition was the 
development of sweatshops in which employees worked for sub¬ 
standard wager under substandard working conditions. Eventu¬ 
ally, in order to rid the industry of sweatshops, fairminded 
employers ?.nd labor organizations representing emoloyees 
entered into agreements whereby the parties agreed not to do 
business with employers who did not operate under a union 
contract. Such ngrcercencs are typical hoc cargo agreements. 
Thus, when Congress began to consider the prohibit con of hot 


19 . 
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where the relationship between such employer 
and other employers in said industry--that 
is, between primary and secondary employers-- 
is that of a jobber, manufacturer, contractor, 
or subcontractor and where first, the sub¬ 
contractor performs his work for and on the 
premises of the contractor, jobber, or manu¬ 
facturer; or. second, the subcontractor per- , •- 

l V forms his work for and on goods or materials . 

V >supplied byvsuch contractor,.jobber, or manu- - 
. ’ Vf acturer; ( or, thii -, one employer is engaged • 

; ^ in an .integrated process of production with . . t 

the other employer. ^ . . r 

Thus, ’for the. 1966 Agreement to be ijnnunized from the ^ 
section 8(e) bar. Botany must be an employer that meets one ^ 

of these three conditions. Clearly, prior to Botany’s ac-^ 

* 

quisition of Levinsohn, Botany did not fall within the • ^ *;v" 

S 

garment industry exemption because it did not sell, manu- ^ J 

facture or perform, in any way, work on boys’, students’ and > . ^ 
junior clothing; nor was it an employer performing parts of r ' 

an integrated process which produced such apparel. Equally •• * 

clear is the fact that Levinsohn, both prior to and subsequent , 

to the Botany acquisition, was, and is, an employer engaged in w/ 

the creation of boys’, students' and junior clothing; and 
therefore was, and is, outside the reach of the section 8(e) 
ban. What is not readily apparent is the effect of the 
Levinsohn acquisition upon Botany's status. To be sure, the 
acquisition alone, which merely established a parent-subsid¬ 
iary relationship, did not automatically bring the parent cor¬ 
poration within the very limited section 8(e) exemption. One 
reason is that the parent-subsidiary relationship is not incor- 




porated into the statutory scheme; and a reading of the leg¬ 
islative history reveals no indication that Congress intended 
to bring this relationship under the umbrella of the exemption. 
Indeed, because only an employer actively participating in the 
garment ^industry integrated process is exempt from the hot 
car^o'^rphibition, and because majority ownership of a cor¬ 
poration's stock does not, per se, transform a parent company 
into'such an employer, the parent-subsidiary relationship 
should not be added to‘the section 8(e) exemption. Assuming, 
however, that section 8(e) should be amended to include this 
relationship, the change must be made by the legislature and 

not by the courts. 

A second reason is that both the courts and the N.L.R.B. 
have consistently held that evidence of common ownership, with¬ 
out more, is insufficient to warrant the conclusion that two 
ostensibly separate employers have merged into a single em¬ 
ployer subject to the provisions of the L.M.R.A. To effectu 

ate this merger, "something more" than common ownership is 
needed "in the form of common control, as it is usually 
phrased, denoting actual, as distinguished from merely poten¬ 
tial integration of operations and management policies." 
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The criteria applied by the N.L.R.B. in determining 
whether sufficient integration of operations exists so as to 
create the requisite actual control are interrelation of 
operations, common management, centralized control of labor 

■* ly ’ . • ' .1 » 

relations .4nd common ownership or financial control. N.L.R.B. 

K . . 

Twenty-first Ann. Rep. 14-15 (1956); c_f. Radio & Television 
Broadcast Technicians Local 1264 . IBEW v. Broadcast Service 
of Mobile, Inc .*. ,380 U.S. 255 (1965) (per curiam). The 
Board, in its Twenty-£irst Annual Report, stated that "[n]o 
one of these factors has been held to be controlling, but 
the Board opinions have stressed the first three factors, 
which go to show 'operational integration,' particularly 
centralized control of labor relations." 

Applying the Board criteria to the Botany-Lev insohn 
relationship, the following facts emerge. Levinsohn is a 
separate and distinct entity and not part of any integrated 
process of manufacture with Botany. Levinsohn is independ¬ 
ently operated by a group of officers (only two of whom are 
officers of Botany) who are responsible for all the Levinsohn 
operations. Levinsohn totally controls its entire manufactur- 

IT 

ing process: it purchases its own raw materials and converts 
them into finished garments through its own integrated process; 
it conducts its own advertising, sales and distribution program 
through sales and shipping departments which are in no way 
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related to Botany; it maintains its ovm employment and 
personnel policies; it keeps its own business records; 
and, in general, it is responsible for the day-to-day 

J •**» 

operations of the manufacture and production of boys', 

students',and Junior clothing. Levinsohn's financial rela- 

:: - v > , 

tionship to Botany is, as a subsidiary, to account for profits 

* *. . 

and^losses; and,,as a licensee under the 1963 Agreement, to 

• . 

pay|royalties on goods bearing the Botany label. Finally, 

V" !f > 1 •• • tt : : ,-V - ' 

the parent does not, in any manner, control or participate 




in either the overall or the daily labor relations of its 

subsidiary. Levinsohn pursues its own labor relations 

'* • t \ 

policy and maintains its own collective bargaining agreement 
with the Joint Board. Botany, on the other hand, takes no 
active role in the production, manufacture or sale of boys', 
students' and junior clothing; nor functions as a jobber, 
manufacturer, contractor or subcontractor within the Levinsohn 
integrated process. Nor is Botany involved in the daily oper¬ 
ations of Levinsohn. In fact. Botany's sole involvement with 
the production, manufacture or sale of Levinsohn produced 
garments stems from the 1963 licensing garment which remained 
in effect after the 1966 acquisition and which is limited to 
garments sold under the Botany trademark. As to these gar¬ 
ments, Botany controls the quality and limits the retail 
establishments to which they can be sold; but, as to garments 


24. 
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which either fail to meet the Botany standards (and are thus sold 
without a Botany label), or are not manufactured for sale under 
the Botany name, there are no restrictions. This licensing 

• l ^ • j) , .1 : ■*. ■ . ' « *■**•< '• • • t ‘ 'i- v 

agreement,- however, which was insufficient prior to ...acquisition 

' ■ - 'V. ‘ J, , 

" * ' * t. '/ «■ 

to imbue in Botany the type of control necessary to merge two 
entities into one, ,is equally insufficient after acquisition to 

V& T ' . 

consumate the same merger. ■ 

- 16/ > •’’-•< r ' 

In sum, it is clear that, while Botany has sufficient 

ownership interest to control Levinsohn's operations, it does 
not do so. And, so long as Botany's control remains potential. 
Botany and Levinsohn cannot be considered a single employer. 
Consequently, it cannot be said that Botany is an employer 


within the garment industry exemption. Botany is not a jobber, 
manufacturer, contractor or subcontractor of boys', students' 
or junior clothing; it does not work on goods of a jobber, 
manufacturer, contractor or subcontractor engaged in the 
production of such clothing; it does not work on the premises 
of a jobber, manufacturer, contractor or subcontractor engaged 
in the production of such clothing. It is not even involved in 
the specific subject area to which the exemption is directed: 
labor relations in the integrated process of production. 
Therefore, the agreement between Botany and the Joint Board is 
not protected by the garment industry exemption. 
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The union also attempts to avoid the impact of section 
8 (e) by arguing that the agreement is not the type Congress 
sought to eliminate by enacting the section. This argument is 

\“ \' » - V . 

predic-ted upon the fact that some courts have rejected a 


*•* .'s r 

/ r . % 




‘ K ‘V literiiti^reasing ofj.the statute, which would impose an absolute 

ban on all hot cargo agreements, and have validated certain 
agreements which would otherwise be outlawed by section 8(e). 


% ^ 


i .. *.< . . 


National Woodwork MfrsT^Ass'n v. N.L.R.B.. 386 U.S. 612 (1967) 


-■ ’• 


(work preservation claus'e); Truck Drivers Union ) Local 413 v . 

.. . **, ... . . <. 

N.L.RB ^i 334 F.2d539 (D.C. Cir.), cert , denied 379 U.S. 916 

(1964) (union standards clause). The union claims that the 
agreement represents a work preservation clause and is therefore 
excepted, under National Woodwork Mfrs. Ass'n , supra , from the 
operation of section 8(e). The argument is unpersuasive. 

In National Woodwork Mfrs. Ass'n . the Supreme Court held 
that section 8(e) does not prohibit agreements designed to pre¬ 
serve, for employees of a bargaining unit, work traditionally 
performed by those employees. To make this determination, an 
inquiry must be made "into whether, under all surrounding cir¬ 
cumstances, the Union's objective was preservation of work for 
[the primary employer's] employees, or whether the agreements 
. . . were tactically calculated to satisfy union objectives 
elsewhere,.... The touchstone is whether the agreement or 
its maintenance is addressed to the labor relations of the 
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contracting employer vis-a-vis his own employees." Id. at 
644-645 [footnotes omitted]. 

An examination of the facts of National Woodwork Mfrs . 

Ass'n serves to illustrate the scope of work preservation agree- 

rnentsi. „There, a general contractor on a housing project was 

'.•V \ - • % 

Vi* *; "■ •* 1 • 

subject to the provisions of a collective bargaining agreement 

which, contained the following restriction: "No member of this 

* •: , . - • • 

t * • 9 

District Council [of the United Brotherhood of Carpenters and 
Joiners of America] will* handle . . . any doors . . . which 
have been fitted prior to being furnished on the job . . . ." 
Notwithstanding this provision, the general contractor ordered 
orecut and prefitted doors from a manufacturer who was a member 
of plaintiff association. After the doors arrived at the job 
site, the union ordered its members not to hang them. The gen- 
ei*al contractor thereupon returned the prefabricated doors and 
replaced them with unfinished doors which were to be finished 
by carpenters on the job site. Subsequently, plaintiff associ¬ 
ation filed with the N.L.R.B. unfair labor practice charges 
against the union, alleging, inter alia , that the contract pro¬ 
vision violated section 8(e). The Supreme Court, in rejecting 
plaintiff's argument, found that the cutting and fitting of the 
unfinished door3 were "tasks traditionally performed ... by 
the carpenters employed on the jobsite," id. at 615-616; and 
that the object of the agreement was to protect the employees 
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** Turning to the facts of the instant case, it cannot be 

' " ‘' £ 

saidkthat the agreement is work-preservative. The most obvious 

- .tislJ.-T'J’’ • ' • . ‘ ' T ’ ’ 

shortcoming of the 1966 Agreement is that it is not "addressed 




W. to^the^^labor relations of the contracting employer vis-a-vis 

r pd?' i 4 v f '' 

•*. ;*v ' nisvowq^anployeesi" The labor relations which are the subject 

' «*>. ’ j '«’• jyyiljKK.* ( -*^ r J j t -'i 

rJ ‘ r ~ of*‘fcheJ&Ioint: Board's nirofp qcpH rrmrorn anH . 
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•;professed concern.and which are within the 
•*Jit •*•*.**.*.• r-4* . '# 

Supreme Court's formulation, are between an employer and its 

employees (and, tro'-the extent applicable, its contractors and 
/, subcontractors) who are involved in the integrated process of 
production of boys', students' and junior clothing. As already 
discussed, Botany is not a part of this integrated process; 
nor is it involved in the labor relations of the integrated 
process. Therefore, the agreement is not to preserve the work 
of the employer's own employees. 

Furthermore, notwithstanding the union's contention 
that its objective was to prevent Levinsohn from moving, —^ 
and is thus work-preservative, the language of the Agreement 
belies this contention and clearly indicates that the Agreement 
^ was "tactically calculated to satisfy union objectives else¬ 
where." The agreement forbids Botany to deal with any manu¬ 
facturer of boys', students' and junior clothing unless that 
manufacturer operates under a collective bargaining agreement 
with the Joint Board. A similar restriction is placed upon 
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! students' and junior c 


industry. 

^ Consequently, the Agreement is not saved by this judi 
cially created exception to the ban on hot cargo agreements. 
Thus, having determined that the Agreement is void and un¬ 
enforceable, it is obvious that the award which attempts to 
enforce the Agreement is likewise unenforceable. It is 
therefore unnecessary for this court to explore Botany's 
secondary line of attack which is directed to that portion 





of the award which restricts the licensing of the "Botany 


Accordingly, the award of Arbitrator Gray is hereby 


id N. Edelstein 
Chief Judge 
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1/ See letter of January 5, 1971 from plaintiff's attorneys 

to Arbitrator Gray, Exhibit 5, Notice of Motion, 71 Civ. 2381 
(S.D.N.Y. May 27, 1971). 



•The award of Arbitrator Gray is as follows: 




, .V* f'" » T * * _ 

Under date of November 1st, 1966 
Botany Industries, Inc. entered into a written 
agreement with the New York Joint Board of the 
Amalgamated Clothing Workers of America, which 
agreement was in full force and effect at all 
of the times herein mentioned and is to con¬ 
tinue so in force and effect until termina- - 
tion date, tfo wit, June 1st, 1981; 


•m, • .• V 

2. By the terms of the aforesaid agree¬ 
ment Botany agreed not to engage in the manu¬ 
facture of boys', students', or Junior clo¬ 
thing, either directly in a manufacturing 
facility owned and operated by itself, or 
in a manufacturing facility owned or oper¬ 
ated by one of its subsidiaries or by any 
other company which it either owns or con¬ 
trols, or indirectly in any other form, 
unless such manufacturing facility operates 
under collective agreement with the Joint 
Board, that is, among other things, it is 
physically located within the geographic 
jurisdiction of the Joint Board. 



3. By the terms of the aforesaid agree¬ 
ment Botany further agreed that the word 
"Botany" would be used in connection with the 
manufacture, sale or other disposition of 
boys', students', or Junior clothing only if 
such clothing were manufactured in a manu¬ 
facturing facility owned and operated by it- 
or by one of its subsidiaries, or by 
another company which it either owns or 
controls, and which said manufacturing 
facility was being operated under the terms 
of a collective agreement with the Joint Board; 


a. 
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4. Botany should be and it hereby is 
directed not to sell or license and not to 
agree to s®ll or license the word "Botany" or 
any symbo- jr mark which contains this word 
for use in connection with.the manufacture, 
sale or other disposition of any boys', 

. students, or Junior clothing which is not 
4-v V. being manufactured or has vnot been manu- 
1 y r^^f adjured in a manufacturings facility owned 
f ‘ vV; •’•*£and operated by Botany or by-one of its sub- 
* ^ ; s id iaries, or by another company which it 

or controls, and which manufacturing 
facility was or is operated under the terms 
fe^pf^ollective agreement “with .the Joint 
’^7 Board ;;and Botany is further directed not to 
* ^'permit?'or to agree to permit the use of the 
word "Botany 1 ' in any ether way whatsoever in 
.connection with clothing of the kinds herein¬ 
above named unless such clothing has been or 
is being manufactured in a manufacturing 
facility as hereinabove described; 

5. By the terms of the aforesaid agree¬ 
ment Botany further agreed during the ef¬ 
fective term of the agreement, to wit, until 
June 1st, 1981, to continue to manufacture 
boys', students', and Junior clothing in a 
manufacturing facility owned or controlled 

by it, or on its behalf by its own subsidiary 
or by a company owned or controlled by it, 
which facility is operated under collective 
agreement with the Joint Board. 


In re Botany Industries, Inc. (Nar York, February 23, 1971) at 
9-10 [unpublished arbitration award annexed as Exhibit 6 to 
Notice of Motion, 71 Civ. 2381 (DNE) (S.D.N.Y. May 27, 1971)] 
[hereinafter referred to as In re Botany Industries]. 


*' 3 / Botany raised this contention during the course of 

the arbitration proceedings. The arbitrator, however, refused 
4 to entertain Botany's contention, claiming that he did not have 

’• the power to administer the T.abor Act. In re Botany Industries, 

4 ‘ supra , n. 2» at 7-8. 

f. 



b. 
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4/ In I960, the Supreme Court decided three cases in- 

tolvlngthe function of courts vis-a-vls the arbitration process. 
These cases,' commonly referred to as the Steelworker 
are United Steelworkers of America v. Am. Mfg. C ., ‘ 

(1960); United Steelworkers of America v. Warrior & G Ame rica 

tlon Co.. 363 U.S. 574 (I960); andUnltcd Steevor.ers of America 
v. Enterprise Wheel & Car Corp., 363 U.S. 593 (19bo;. 

5 / V The Supreme Court, however, modified the judgment of 

the district court to the extent It was necessary to correct an ,, $ 

neelected.to determine the amounts due the employees. I 
Supreme Court .directed that this determination should be ma e ^ 

•- f by the arbitrator* • T ' . Jj . . .* ' : ■’ ■ .* *' ; ... ) 


If, 


p. m *5 l *? 

Z 


a/ *"* "An awar<J may be vacated on the grounds that there • i/A ‘% 

was fraud partiality oij other misconduct on the part of the 

arbitrator (e.g. Commonwealth Castings Corp. v. Continental . 

f,; ! r n 393 U S 145 (1968)V, that the award was based 
Coatings Co., 393 ii.a. i«w k >)> Trafalear Shipping Co. » *' 

sscjuk t. 

314 F .2d 25 (2nd Cir.)cert. denied. 173 U.S. 949 

i960),. 


*w 


• I 

has stated: 


The Second Circuit Court of Appeals, citing Hurd, 

It is no less true in suits brought 
under § 301 to enforce arbitration awards 
than in other lawsuits that the power of 
the federal courts to enforce the terms of 
private agreements is at all times exer¬ 
cised subject to the restrictions and 
limitations of the public policy of the 

United States. * * * Hurd „ 

•*34 U S 24 34-35, 68 S.Ct. 84/, 852-853, 

92 L Ed* 1187 (1948). The public policy 
to be enforced is a part of the substantive 
principles of federal labor law which 
federaL courts, under the mandate of Textiie 
Workers Union of America v. Lincoln H , 

353 U.S. 448, 77 S.Ct. 912, 1 L.Ed. 2d 972 
(1957), are empowered to fashion. 







/ 



Electrical, Radio & Machine Workers, Local 453 v. Otis Elevator 
Co.? 314 F.2d 25, 29 (2nd Cir.), cert, denied, 373 U.S. 949 
(1963).» , 


8/ . V ’■ In Metal Product Workers, Local 1645 v. Torrington 

Co., 358 F.2d<103-(2nd Cir. 1966), the Second Circuit, quoting 
Electrical Radio & Machine Workers, Local 453 v. Otis Elevator 
Co., 314 F.2d 25, 29 (2nd Cir.) cert, denied, 373 U.S. 949 
(1963), stated: ; ^ i 


; ^^’- - f'.^ V(W)hen public policy is sought to 
" bg^ interposed as a-bar'to enforcement of 

a reason to- vacate] an arbitration 
•?:* ^^^ ^ji^ ^jawiaed jfa v court must evaluate its asserted . 

,8 B& i .content J V .. & >' f v * 

i a 

* 358 F.2d v at*106^(emphasis added; brackets in original). 

. .''.j i ' * *. -■ - i 

9/ ^ ^h ^See- yi e,g «. section. 106 of the Kearns Bill, H.R. 7265, 

86th Cong'^lat/Sess. § 106 (1959) as contained in 1 Legislative 
History of the Labor-Management Reporting and Disclosure Act of 
1959 [hereinafter referred to as I Leg. Hist.] 586, 595; section 
705 of the Landrum Bill, H.R. 8400, 86th Cong., 1st Sess. § 705 
(1959) as contained in I Leg. Hist, at 619, 683. See also the 
Elliott Bill, H.R.J- 8342 . 86th Cong., 1st Sess. § 705 (1959) as 
contained in I Leg. Hist, at 687 which was adopted by the House. 
Rep. Thompson, in discussing the difference between the House and 
Senate versions, noted that agreements in the garment industry 
were vulnerable to the ban on hot cargo agreements. II Legisla¬ 
tive History of the Labor-Management Reporting Act of 1959 
[hereinafter referred to as il Leg. Hist.] at 1708. 

** # 

10/ According to Rep. Thompson, a joint conference com¬ 

mittee member. House conferees opposed the garment industry ex¬ 
emption for two weeks. Remarks of Rep. Thompson, II Leg. Hist. 




\ 
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12/ See, e.g . remarks of Reps. Roosevelt and Dent, 

Hist, at 17297*1732. 


II Leg. 


33 / Remarks of Sen. Goldwater, II Leg. Hist, at 1857. 

14/ For illustrations of situations involving the question of 

whether two separate employers are a slngie employer under the lrt-or 
laws see Bachman Machine Co. v. N.L.R.B., 266 F.2d 599 ( 8 th Cir. 

**" 1959) • J. G. Roy & Sons v.. N.L.R.B. 251 F.2d 771 (1st Cir. 1958), _ 
/ * Television and Radio Artists, Washington-Baltimore Local, 185 . 

M- N.L.R.B. 593 (1970); Los Angeles Newspaper Guild Local 69, , 

185 N.L.R.B. 303 (1970); Okeh Caterers, 179 N.L.R.B. 535 (1969), 
Senco, Inc., 177 N.L.R.B. 882 (1969); ^ami-Newspaper Printing ^ 

^Pressman, Local 46, 138 N.L.R.B. 1346 (1962), enf d |ubnom 

Miami Newspaper Pressmen's Local v. N ; L ; R *®'! 322 *; 2 |j , R J' / ' 

^(D.C. Cir. 1963). See also Marlene Industries, 166 N.L.R.B.. • | 

^‘703 enf'd sub nom Decaturville Sportswear Co. v. N.L.R.B.; 

.v 406*F.2d 886 ( 6 th Cir. 1969) in which the Board found that a . 

. * parent and its several subsidiaries constituted an integrated 

* • process of production. Marlene is distinguished from the instant 

case because the parent and subsidiary do not form an integrated 
.7 process of production. 

I 15 / Miami Newspaper Pressmen's Local v. N.L.R.B., 322 

* F~2d 405 409 (D.C. Cir. 1963), enf'g Miami Newspaper Printing 

Pressman, Local 46, 138 N.L.R.B. 1 ' j-z- »,«- 

the Board's decision in Darlington Mfg. Co., 139 NLRB 241, 255 
(1962) enforcement denied sub nom Darlington Mfg. * * 

325 F .2d 682, 54 LRRM 2499 (4th Cir. 1963) vacated and remande d, 
sub nom. Textile Workers Union v. Darlington Mfg. Co 380 U.S. 

263,"58 LRRM 2657 (1965), Darlington Mfg. Co. 160 NLRB No. 100 
65 I.RRM 1391 (1967) enforced sub nom Darlington Mfg. Co. v. ^„ I 
397 F .2d 760, 6-3 LRRM 2356 (4th Cir. 1968), cert, denie d, 393 U. . 

1023, *70 LRRM 22. 5 (1969). 

16/ Majority stock ownership in a corporation has been held 

M be sufficient to fulfill the Board's requirement for fining 
common ownership. Darlington Mfg. Co,, 139 N.L.R.B. at 255 

17 / Affidavit of Louis Hollander in Opposition to Motion 

. to Vacate Arbitration Award, 71 Civ. 238I(D.N.E.) (S.D.N.Y. June 
7 1971) It should be noted that the union s reasons for 

requesting arbitration are different from the Purpose sought it 
to q accomplish by entering into the Agreement. The request° 
arbitration was based upon a report that the Levinsohnoperation 
m was to be closed down; yet x the Agreement was not “tended to cover 
P this situation, but rather, it was to cover runaway shops. 
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Although the Issue involving the closing of an employer's business 
is not before this court, it * i questionable whether the Levinsohn 
operation can be prevented from entirely shutting down. Textile 
Workers Union v. Datlington Mfg. Co., 380 U.S. 263 (1965); Hoh v. 
Pepsico, Inc., No..74-1151 (2nd Cir., Feb. 8, 1974). 

18/ Union signatory agreements (as opposed to union 

v standards or work preservation agreements), which preserve work 
for the union as aiwhole, do not come within the exceptions to 
section 8(e). v Truck Drivers Union, Local 413 v. N.L.R.B., 334 
’ F.2d 539 (D.C. Cir.), cert, denied 379 U.S. 916 (1964); Orange 
Belt District Council of Painters, Local 48 v. N.L.R.B. (D.C. 

Cir. .1964); Painters Local 1937 (Prince George's Center, Inc.), 

183 N.L.R.B. No. 6 (1970); Painters Local 823, 161 N.L.R.B. 

620 (1966). 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


BOTANY INDUSTRIES, INC.# 


Plaintiff# 


-again*t- 


NEW YORK JOINT BOARD, AMALGAMATED 
CLOTHING WORKERS OF AMERICA# 

Defendant. 


( 4 . 5 . 


lU 


PILE NO. 71 CIV 
2381 (DNB) 


NOTICE OP 


S I R St 


PLEASE TAKE NOTICE# That tha dafandant# NEW YORK 
JOINT BOARD, AMALGAMATED CLOTH MO WORKERS OT AMERICA# haraby 
appear* in tha above entitled action# and that tha under*igne 
have been retained aa Attorney# for aaid Dafandant and demand 
that all papara in thia action be aervad upon tha undaraignad 
at the office and poat office addraaa atatad below. 


New York, N.Y. 


Youra# etc. 


« JACOB SHBMKMAN 

Dated! May 9, 1974 ARTHUR M. GOLDBERG 

15 Union Square 

Hew York# Naw York 10003 

Tel. (212) 255 - 7800 

______and 

SZOLD, BRANDWEN, MEYERS A ALTMAN 
30 Broad Street 
Naw York# Naw York 10004 
Tel. (212) 422 - 1777 

lyt Irving J4 ^xar 

A Maafcar of tha Pirn 
Co-attornaya for Dafandant# 

NEW YORK JOINT BOARD, AMALGAMATED 
CLOTHING WORKERS OP AMERICA 
TO t WEIL, GOTSHAL & MANGES 
Attorney* far Plaintiff 
767 Pifth Avenue 
Naw Tork# N.Y. 1022 







NOTICE OF APPEAL (Filed May 10, 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOTANY INDUSTRIES, INC., 

Plaintiff, 

-against- 


NEW YORK JOINT BOARD, AMALGAMATED 
CLOTHING WORKERS OF AMERICA, 

Defendant. 

-- ---- ---X 


Notice is hereby given that NEW YORK JOINT BOARD, 
AMALGAMATED CLOTHING WORKERS OF AMERICA, Defendant above 
named, hereby appeals to the United StatesCourt of Appeals 
for the Second Circuit from the opinion and order it 40583, 
dated April 12, 1974, made by United States chief District 
Court Judge David N. Edelstein vacating the arbitration award 
of Herman Gray. 

New York, N.Y. 

Dated: May 9, 1974 

JACOB SHEINKMAN 
ARTHUR M. GOLDBERG 
15 Union Square 
New York, New York 10003 
Tel. (212) 255-7800 
and 

SZOLD, BRANDWEN, MEYERS & ALTMAN 
30 Broad Street 
New York, New York 10004 
Tel. (212) 422 - 1777 

J 

By: Irving j/ A^er', 

A Member or the Firm 
Co-attorneys for Defendant, 

NEW YORK JO.NT BOARD, AMALGAMATED 
CLOTHING WORKERS OF AMERICA 
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TO: WEIL, GOTSHAL & MANGES, 

Attorneys for Plaintiff 
767 Fifth Avenue 
New York, N.Y. 10022 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-X 

BOTANY INDUSTRIES, INC., 

l 

Plaint iff, 

-against- « 

NEW YORK JOINT BOARD, AMALGAMATED 
CLOTHING WORKERS OF AMERICA, l 

Defendant. 


71 Div. 2381 
(DNE) 

CLERK'S 

CERTIFICATE 


_X 

I, f~. QurjharSf • Clerk of the 

District court of the United States for the Southern District 
of New York, do hereby certify that the certified extract 
of docket entries lettered K? and the original filed 
pipers numbered 1 through 0, inclusive, conetitute the 
record on appeal in the above-entitled proceedings. 

IN TESTIMONY WHEREOF, I have caused the seal of 
the said Court to be hereunto affixed, at tha City of 
New York in the Southern District of New York, this / ft* 
day of June, in the year of our Lord, One Thousand Nine 
Hundred and Seventy-four, and of the independence of the 
United States the One Hundred Ninety-Eighth. 


/s/ d 










A 202 Affidavit of personal Samira of Papaf* 


LUTZ APPW f AT* WINTZW INC. 


UNITED STATES COURTS OF APPEALS:SE( 


Index No. 


MAX ROBB 


Plaintiff-Appellee! , 


against / 

NEW YORK JOINT BOARD, AMALGAMATED ' \ 

Defendant-Appellant. 


Affidavit of Personal Service 


STATE OF SEW YORK. COUNTY OF NEW YORK ss.: 

, being duly su orr,, 

I, James Steele, 

deposes and says that deponent is not a party to the action, is over 18 years of age and resides at 

250 West 146th Street, New York, New York 
That on the 30th day of August 19 ? 4 * 767 5th Ave., New York 


deponent served the annexed £ J/J J ' S / 

r >' / 


Weil Gatshal & Manges * 

tKe in this action by delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned md described in said 
papers as the Attorney(s) herein, 


Sworn to before me, this 30th 
day of August 19 74 


..<<•••• .. 

Print mm btMtth ilpituff 

JAMES STEELE 


7 // . ROBERT T. BRIN 

/ NOTARY PUBLIC. STATE OF HEW YORK 

■ / MO. 31 • 01189-50 

f QUALIFIED IN NEW YORK COUNTY 

COMMISSION EXPIRES MARCH 30. 1975 




















